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About Zimbabwe Lawyers for Human Rights
Zimbabwe Lawyers for Human Rights (ZLHR) is a not-for-profit human rights organisation
whose core objective is to promote a culture of human rights in Zimbabwe, as well as to
encourage the growth and strengthening of human rights at all levels of Zimbabwean
society, through the observance of the rule of law. ZLHR is committed to upholding respect
for the rule of law and the unimpeded administration of justice, free and fair elections, the
free flow of information and the protection of constitutional rights and freedoms in
Zimbabwe and the surrounding region. It keeps these values central to its programming
activities.
ZLHR is a membership organisation consisting of around 170 lawyers, who voluntarily
associate, pay a membership fee and carry out human rights promotion and protection
activities due to their interest in human rights and the rule of law. ZLHR holds Observer
Status with the African Commission on Human and Peoples’ Rights (ACHPR), is a sustaining
member of the SADC Lawyers Association and previously was the Secretariat of the Human
Rights Committee of the SADC Lawyers Association. ZLHR also has affiliate status with the
International Commission of Jurists (ICJ).
ZLHR’s aims and objectives are:
1. to strive to protect, promote, deepen and broaden the human rights provisions in the
Constitution of Zimbabwe;
2. to strive for the implementation and protection in Zimbabwe of international human
rights norms as contained in important sub-regional, regional and international human
rights instruments;
3. to strive for the adoption of a Southern African Development Community (SADC) Charter
on Human Rights and to develop and strengthen the implementing mechanisms;
4. to endeavour to find common ground and to work alongside other Zimbabwean groups,
organisations, activists, and persons who share a broadly similar concern for and interest
in human rights;
5. to liaise and work with other human rights groups wherever situated but particularly in
Southern Africa, and especially those closely linked to the legal profession; and
6. to do all other things necessary to promote and protect human rights, the rule of law
and separation of powers in Zimbabwe and the region.
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Introduction
State actors in Zimbabwe have an unfortunate history of repeatedly violating the fundamental
human rights and freedoms of those that they are supposed to protect, under the pretext of
enforcing law and order. The general sentiment that state actors are untouchable, and are not
obliged to report to any other body or institution, sustains a corrosive culture of human rights
violations. Brutality by security agents and non-state actors acting with the knowledge of, or
upon the direction of the state, is a frequent practice in Zimbabwe.
In order to deter further violations and fight impunity, it is vital that offenders be held
accountable. For almost 25 years, ZLHR has assisted thousands of victims of human rights
violations in Zimbabwe to assert their right to an effective remedy through civil proceedings
against perpetrators in domestic courts.1
Anti-impunity litigation is carried out as a component of ZHLR’s Litigation Programme.2 Over
the years, the structure of this programme’s operations has mutated. In the early days, there
was a Public Interest Litigation Unit, which was then renamed the Access to Justice programme
around 2012. The ZLHR member lawyers operate from around the country with support from
the programme secretariat lawyers, interns and graduate fellows. ZLHR lawyers are experts in
litigation, having acquired many years of experience in practice, and have the right of
appearance in all Zimbabwean courts. They are geographically spread throughout the country,
giving ZLHR capacity to react speedily and effectively to human rights violations, regardless of
the remoteness of the areas in which they occur.3 They are supported by the secretariat that has
offices in three cities, being Harare, Bulawayo and Mutare.
ZLHR has particularly targeted its anti-impunity work at institutions which are meant to protect
human rights but have been involved or complicit in their violation. These violations have
occurred or continue to occur as a result of the acts of commission or omission by state actors.
Such litigation has resulted in landmark court judgments which have set case precedents in the
courts, leading to the settlement of similar issues with similar facts and circumstances. Against
the background of the history of impunity for violations of human rights by the security forces
in Zimbabwe, this report tells the story of both the successes of, and challenges faced by, ZLHR’s
anti-impunity litigation, and prospects for the future.

Structure of the report
Chapter 1 opens with an introduction to the concept of impunity and the right to an effective
remedy in international law, setting the context for a discussion of the Zimbabwean situation. It
then provides a brief overview of the history of impunity in Zimbabwe, both as enshrined in law
through the proclamation of amnesties, but also through state practice which has consolidated
impunity for state perpetrators of harm. Trends in impunity since the advent of the “New
Dispensation” in 2017, are also explored. Through its anti-impunity litigation, ZHLR seeks to
1

Where local remedies have been exhausted or are inaccessible ZHLR also addresses international fora, such as
the African Commission on Human and Peoples’ Rights (For key litigation on Zimbabwe at the African
Commission on Human and People’s Rights see http://hrlibrary.umn.edu/research/ZIM%
20KEY%20LITIGATION%20IN%20ACHPR.pdf) and the United Nations Special Procedures.

2

Zimbabwe Lawyers for Human Rights Anti-impunity available at https://www.zlhr.org.zw/?page_id=71.

3

Ibid.
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enforce victims' inalienable rights to know the truth, their right to justice and their right to
reparation.
Chapter 2 sets out the domestic legal framework through which impunity can be challenged
using the law, including administrative, criminal, civil and constitutional and judicial review
proceedings. The chapter presents a snapshot of some of the most important recent antiimpunity cases litigated by ZHLR in the period from 2018 to 2019. These cases describe
victories for victims, as well as illustrating some of the limitations and challenges of doing antiimpunity litigation in Zimbabwe, whether in terms of the tactics used by lawyers representing
state actors to obstruct and/or frustrate the process, the difficulty of enforcing compensation
payments, and the devaluing of awards as a result of payment delays and currency policy
inconsistencies and changes.
Chapter 3 highlights some of the most pressing obstacles in the legal framework to antiimpunity litigation, including the time limits for the bringing of actions under section 70 of the
Police Act, the provision in the State Liabilities Act which prohibits execution or attachment of
state property to pay awards, challenges in the identification of individual perpetrators, and
issues surrounding the delay in payment of court awards.
Chapter 4 sets out the report’s conclusions and recommendations, reflecting on current trends
in both the practice and law surrounding anti-impunity litigation and opportunities for
advocacy for law and institutional reform. It contains a comprehensive set of recommendations
for changes in law and policy, including those which address the state, the Parliament, the
courts, the security services and the Constitutional Commissions.
The Appendix gives some practical guidance points for victims of state brutality and potential
litigants to begin their own journey towards challenging impunity: Know Your Rights:
Encounters with the Security Services.

7
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Chapter 1
Background to impunity in law and practice in Zimbabwe
The UN Commission on Human Rights has defined impunity as:
“the impossibility, de jure or de facto, of bringing […] perpetrators of violations to
account whether in criminal, civil, administrative or disciplinary proceedings since
they are not subject to any inquiry that might lead to their being accused, arrested,
tried and, if found guilty, sentenced to appropriate penalties, and to making
reparations to their victims.”4
In other words, impunity results from the failure to bring those who commit violations of
human rights of others to account: it is the denial of victims' right to justice. This lack of justice
and redress deepens the pain felt by victims, and the relatives of those who are killed, or who
“disappear”. It also sends a signal to perpetrators, giving them the green light to continue to
commit violations. In addition to creating an environment in which new cycles of harm to
individuals and communities take root, the persistence of impunity undermines faith and
confidence in government, the security sector players, and the criminal justice delivery system
more broadly.5
When a government adopts a policy of selective amnesia to state sponsored violence, other
repressive measures often follow. The rights to freedom of information and assembly are
suppressed, the protective role of the police and other security forces is eroded, and the
independence of the judiciary is undermined. All this is done to form a shield under which
impunity for human rights violations can flourish without scrutiny.6 There is also weaponisation
of other laws to prevent or discourage victims of violation from taking action.
De facto impunity refers to a situation where a state fails to prosecute human rights violators due
to lack of capacity or political will. De jure impunity, on the other hand, occurs when laws
providing for amnesty, or other legal barriers to prosecution such as immunities, extend and
strengthen the impact of de facto impunity, making it impossible to prosecute a perpetrator for
human rights abuses.7 Both forms of impunity exist in Zimbabwe and have resulted in grave
human rights violations, including the creation of conditions in which past perpetrators are
emboldened to commit further crimes.

1.1 International law and impunity
International human rights law requires that states end impunity for serious human rights
violations. States must make prompt, thorough, and impartial investigations of violations,
ensuring that those responsible for serious crimes are prosecuted, tried and duly punished, as
well as provide an effective remedy for victims.

4

Updated Set of Principles for the Protection and Promotion of Human Rights Through Action to Combat
Impunity E/CN.4/2005/102/Add.1 (8 February 2005) hereafter “Updated Principles on Combatting Impunity”

5 Human Rights Watch Perpetual Fear: Impunity and Cycles of Violence in Zimbabwe (2011).
6 Amnesty International Zimbabwe: Toll of impunity 25 June 2002, AFR 46/034/2002, available at:
https://www.refworld.org/docid/3d199ed54.html.
7 Updated Set of principles for the protection and promotion of human rights through action to combat impunity
E/CN.4/2005/102/Add.1 (8 February 2005).
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Zimbabwe is a party to the International Covenant on Civil and Political Rights (ICCPR)8 which
obliges states to adopt measures to protect fundamental rights, including through the provision
of channels for remedy within the legal system. Articles 2(2) and 3(a) of the ICCPR require
states to ensure that victims of human rights violations have an effective remedy, regardless of
whether or not the offence has been committed by persons acting in an official capacity.
Principle II.3.(d) of the Basic Principles and Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law9 (the Principles) provides that:
“The obligation to respect, ensure respect for and implement international human rights law
and international humanitarian law as provided for under the respective bodies of law,
includes, among other things, the duty to: (d) Provide effective remedies to victims,
including reparation…"
Principles VII.11.(c) and X.24 provide that states must avail information to victims about the
investigations which have been conducted into violations of their rights. This information
should include details on the causes and conditions which have led to a breach of their rights.
In 2005, the United Nations adopted strengthened anti-impunity principles, setting a new
yardstick for the global effort to enforce and protect fundamental human rights.10 The Updated
Principles to Combat Impunity (Updated Principles) reaffirm the duty of every state under
international law to respect human rights and ensure that adequate measures are taken to
combat impunity by providing to victims a right to effective remedies in the form of criminal,
civil, administrative or other disciplinary proceedings. The Updated Principles also provide that
amnesties may not be granted to perpetrators of serious crimes such as torture, genocide and
enforced disappearances under international law.11
The African Charter on Human and Peoples’ Rights (African Charter) also imposes a duty on
states who are party to it to adopt legislative or other measures to give effect to the rights,
obligations and freedoms enshrined in the African Charter.12 Article 7 of the African Charter
guarantees individuals the right to be heard, and the right of recourse ‘‘to competent national
organs against acts violating his fundamental rights as recognised and guaranteed by
conventions, laws, regulations and customs in force’’. Article 10 of the African Charter also
expressly establishes the right to compensation for miscarriage of justice,13 with Article 20

8

International Covenant on Civil and Political Rights (ICCPR), adopted 16 December 1966, G.A. Res. 2200A
(XXI), 21 UN GAOR Supp. (No. 16) at 52, UN Doc. A/6316 (1966), 999 UNTS 171, entered into force 23 March
1976, acceded to by Zimbabwe 13 August (ICCPR).

9

UN General Assembly, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of

Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law :
resolution / adopted by the General Assembly, 21 March 2006, A/RES/60/147, available at:
https://www.refworld.org/docid/4721cb942.html.
10

Updated Set of principles for the protection and promotion of human rights through action to combat impunity
(E/CN.4/2005/102/Add.1), 2005 available at https://digitallibrary.un.org/record/543366?ln=en.

11

Principle 24 (supra). See also The rule of law and transitional justice in conflict and post-conflict societies:
Report of the Secretary-General, UN Security Council, 23 August 2004 (S/2004/616).

12

Article 1 of the African [Banjul] Charter on Human and Peoples' Rights (African Charter), adopted 27 June
1981, OAU Doc.CAB/LEG/67/3 REV.5, 21I.L.M.58 (1982), entered into force 21 October 1986, ratified by
Zimbabwe 30 May 1986.

13

Article 10 of the ACHPR.

9
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guaranteeing the independence of the courts and mandating the creation of national institutions
which promote and protect the rights enshrined in the African Charter.14
According to the African Commission on Human and Peoples’ Rights (the African Commission),
state parties to the African Charter including Zimbabwe have a specific responsibility to
investigate and prosecute all illegal acts that amount to human rights violations.15 The African
Commission has held that a state "has no basis to deny its citizens those rights that are
guaranteed and protected by an international convention, which represents the minimum on
which the State Parties agreed, to guarantee fundamental human freedoms".16

1.2 The Zimbabwe Constitution
The Constitution of Zimbabwe is the overarching framework within which impunity can be
challenged in Zimbabwe.
Section 208 of the Constitution provides that members of the security services must act in
accordance with the Constitution and the law.17 Members of the security services are also bound
by sections 44 and 45 to respect, protect, promote and fulfil citizens' fundamental rights and
freedoms. These fundamental rights are enshrined in the Declaration of Rights set out in
Chapter 4 of the Constitution, most notably: the right to life, the right to human dignity, the right
to personal security, and freedom from torture or cruel, inhuman or degrading treatment or
punishment.
Section 3(2)(g) of the Constitution declares that the state and all institutions and agencies of
government at every level are bound by principles of good governance which include,
"transparency, justice, accountability and responsiveness”. Section 68 of the Constitution
provides for the right of “every person” to administrative justice that is “lawful, prompt,
efficient, reasonable, proportionate, impartial and both substantively and procedurally fair."
Under section 85, any person with locus standi (the right or capacity to bring an action) is
entitled to approach the court alleging that a fundamental right or freedom enshrined in
Chapter 4 has been, or is likely to be, infringed and to seek appropriate relief, including “a
declaration of rights and an award of compensation.”18

1.3 Background to the history of impunity in practice in Zimbabwe
The pervasive culture of impunity in Zimbabwe is not new. Impunity can be traced as far back as
the days of the nationalist armed struggle in the 1970s when Southern Rhodesian forces
committed atrocities against the civilian population in their pursuit of African nationalist armed
groups.19 During that time, domestic and international human rights organisations documented
extrajudicial executions, enforced disappearances, torture and other grave human rights
violations perpetrated by the army, police and members of the liberation armies.

14

Article 26 of the ACHPR.

15

African Commission (2012) Noah Kazingachire and al v Zimbabwe, Communication 295/04, § 126–133.

16

African Commission (2000) Malawi African Association, Collectif des Veuves et Ayants-Droit and al. v.
Mauritanie, Communication 54/91, 61/91, 98/93, 164/97, 196/97, 210/98, § 84.

17

Section 208(1) of the Constitution of Zimbabwe Amendment (No. 2) Act 2013, hereafter “the Constitution”.

18

Chapter 2 provides detail on the specific routes of action which are available in Zimbabwe.

19

Amnesty International, Zimbabwe: Toll of impunity, 25 June 2002, AFR 46/034/2002, available at:
https://www.refworld.org/docid/3d199ed54.html.
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The Lancaster House Agreement (LHA), a negotiated political process that led to finalisation of
the independence procedures of Zimbabwe from Rhodesian rule, was the result of dialogue
between the nationalist parties and the Rhodesian Front between September and December
1979.20 When the agreement was signed, Rhodesian security forces and liberation fighters were
granted a blanket amnesty.21 After Zimbabwe’s independence therefore, those who committed
serious violations escaped justice, retaining their positions without any investigations for the
deeds of the past.22
The impact of the LHA has had lasting consequences on post-independent Zimbabwe, setting a
precedent for a culture of legalised impunity where state officials could abuse amnesty laws to
escape accountability for political killings and acts of torture. It assured both future security
agents and guerrillas that they would be shielded from prosecution for violating human rights—
and that those who had suffered human rights violations would not see justice.
Reflecting this approach, post-independent Zimbabwe saw an increase in amnesties, indemnity
laws for security agents, and re-appointments of those who presided over the commission of
human rights violations.
Timeline of amnesties in Zimbabwe23
1975: The Indemnity and Insurance Act 45 of 1975 granted amnesty to members of the security
services, civil service and the Central Intelligence Organisation (CIO) for acts committed in “good
faith” to protect the security of the state. The Act empowered the Minister of Justice, Law and
Order to terminate any actions for damages pending at the High Court — in relation to both
offences committed in the past and those in the future.
1979: The LHA (see discussion above).
1988: General Notice (GN) 257A/1988 granted amnesty to “dissidents”, collaborators and
members of the Zimbabwe African People’s Union, a political party which started as a militant
organisation fighting for Zimbabwe’s independence: the amnesty was granted only when these
actors were no longer seen to be a threat.

20

Ibid.

21

The Amnesty (General Pardon) Ordinance 12 of 1980 came into being after the Lancaster House agreement.
It encompassed amnesty for “acts of war”.

22

Amnesty International “Zimbabwe: Drawing a line through the past” in "Disappearances" and political killings:
Human rights crisis of the 1990s– A manual for action (1993) available at:
https://www.amnesty.org/download/Documents/188000/afr460041993en.pdf.

23

The information for this timeline was compiled based on a number of sources including: Amnesty International
(1993) "Disappearances" and political killings: Human rights crisis of the 1990s ‘drawing a line through the
past’ ; Feltoe, G “Legalising Illegalities” (1975) 12(2) The Rhodesian Law Journal 168; Mandikwaza E (2016)
“The Place for Amnesty in Zimbabwe’s Transitional Justice Process” available at
https://www.accord.org.za/conflict-trends/place-amnesty-zimbabwes-transitional-justice-process; Suma H
“Hard Choices on Zim: Do amnesties work for or against peace?” Daily News (17 November 2020) available at
https://www.zimbabwesituation.com/news/hard-choices-on-zim-do-amnesties-work-for-or-against-peace;
Catholic Commission for Justice and Peace in Zimbabwe, ed (1997). Breaking the Silence, Building True
Peace: Report on the 1980s Disturbances in Matabeleland and the Midlands. Harare; Human Rights Watch
(2002) Zimbabwe: Fast Track Land Reform in Zimbabwe; Magaisa, A “The Big Saturday Read: Presidential
Amnesty – A Short History of Impunity and Political Violence in Zimbabwe” 2016, available at:
http://alexmagaisa.com/big-saturday-read-presidential-amnesty-%E2%88%92-short-history-impunitypolitical-violence-zimbabwe; Feltoe, G (2004) The Onslaught Against Democracy and Rule of Law in
Zimbabwe, in Harold-Barry, David (ed.) Zimbabwe: The Past is the Future: Rethinking Land, State and Nation
in the Context of Crisis. Harare: Weaver Press (2000).

11
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1990: A new general amnesty, repealing GN 257A/88, was promulgated. This had the effect of
shielding the state’s uniformed forces who had been responsible for the Gukurahundi massacres
which took place between 1982 and 1987 in Matabeleland and Midlands provinces. Gukurahundi,
meaning “the first rains of the season which wash away all the chaff” in the Shona language, was
the name given to a series of massacres of Ndebele civilians carried out by the Zimbabwe
National Army (ZNA) to repress opposition to the government two years after Zimbabwe’s
independence from Britain in 1980. It resulted in over 2,000 deaths.24
1993: GN 111C was a general amnesty for people arrested before 31 March 1980 and prisoners
serving sentences of less than 12 months, which was promulgated after a CIO agent and an
activist for the ruling party ZANU PF were convicted by the High Court for attempting to kill an
opposition party candidate in the Gweru constituency in the 1990 General Election. The two
gunmen were sentenced to a term of imprisonment but did not spend a day in prison. Instead, on
the day after the Supreme Court rejected their appeal against conviction, the President published
a presidential pardon for them, and they were set free.
1996: GN 362A was a general amnesty for those sentenced for politically motivated crimes
serving life sentences before 31 January 1981, infanticide offenders and those with determinate
sentences. Through this amnesty, ZANU PF supporters who had engaged in politically motivated
assaults and burning of opposition members' homes during the run-up to the 1995 elections
escaped prosecution.
2000: GN 457A was a general amnesty which pardoned every person liable to criminal
prosecution for any politically motivated crime committed during the period 1 January 2000 to 31
July 2000. The amnesty benefited ZANU PF supporters who were implicated in unleashing
politically motivated violence, arson, and the intimidation of opposition supporters. The names of
those pardoned were never published.
A clear example of the how amnesty was manipulated to perpetuate impunity even beyond the
scope of the particular instrument is in the case of S v Dube. In this case the High Court set aside
a conviction of members of the ruling party for kidnapping, assault and killing of a man during the
violence after the parliamentary elections in 2000. 25 The court overturned the convictions on two
grounds: first, because the defendants argued that they committed a politically motivated crime;
and second, because although the offences of murder and rape had been excluded from the 2000
amnesty, culpable homicide and kidnapping had not.
2008: President Mugabe issued Clemency Order No. 1 of 2008 under GN 85A/2008 pardoning
those responsible for politically motivated crimes committed before and after the 29 March 2008
elections, up to 16 June 2008. The amnesty was issued under the pretext of easing over-crowding
in the prisons but its chief purpose was to set free perpetrators of political violence.26

1.4 Practices which entrench impunity
The timeline above illustrates how the presidential power of amnesty has been repeatedly used
in Zimbabwe to deny redress for victims and provide protection to those who were then free to
abuse again. In particular, the practice of amnesty has become a partisan tool with the

24

The Catholic Commission for Justice and Peace in Zimbabwe documented at least 2,000 deaths and
speculated that the actual number could be 8,000 or higher. See Catholic Commission for Justice and Peace in
Zimbabwe and the Legal Resources Foundation (Zimbabwe) ed. (1997). Breaking the Silence, Building True
Peace: Report on the 1980s Disturbances in Matabeleland and the Midlands. Harare, Zimbabwe.

25

S v Dube HCA 186/03.

26

Magaisa, A “The Big Saturday Read: Presidential Amnesty – A Short History of Impunity and Political Violence
in Zimbabwe” 2016, available at: http://alexmagaisa.com/big-saturday-read-presidential-amnesty%E2%88%92-short-history-impunity-political-violence-zimbabwe.
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announcement of post-election amnesties a regular tradition, thus shielding those associated
with the ruling power.
Beyond these targeted amnesties, indemnities and clemencies, other factors also entrench
impunity as a systemic feature of the state in Zimbabwe. Corruption and rooted systems of
patronage are compounded by a range of state practices which have the effect of covering up
state involvement in violence and shielding perpetrators. These include:


the deployment of state-sponsored "militia" alongside official security agents, in order to
obscure the responsibility of the state as the perpetrator;



preventing human rights defenders (HRDs) and the independent media from investigating
and publishing accounts of human rights violations through use of the criminal law, such as
pursuing prosecutions against journalists and activists for criminal defamation or for
inciting public violence;



using the criminal justice system and repressive legislation such as the Criminal Law
(Codification and Reform) Act and the Maintenance of Public Order Act as political weapons
to target and prosecute political opponents, HRDs and perceived enemies of the state, whilst
shielding perpetrators of human rights violations from prosecution.
One of the common strategies used to prevent criticism of state officials has been prosecutions
under sections 31 and 33 of the Criminal Law (Codification and Reform) Act. Section 33
criminalises statements that are false and cause hostility, hatred, contempt or ridicule of the
President or his office; or which are determined to be abusive, indecent or obscene. The penalty
for violating this provision is a level six fine or a year's imprisonment, or both. Efforts to challenge
the constitutionality of this provision in the Constitutional Court have repeatedly failed as the state
has withdrawn the charges at the last moment, rendering the matter moot and avoiding a
determination.27 In most of these cases, the state lawyers have been encouraged by the judges
presiding over the cases at the Constitutional Court to withdraw the charges. The state has also
arrested and prosecuted HRDs for making “false statements undermining a law enforcement
agency” under section 31(a)(iii) of the Criminal Law (Codification and Reform) Act28 ― an offence
which allows for up to 20 years’ imprisonment― in spite of a declaration of constitutional
invalidity in terms of the right to freedom of expression having been confirmed by the
Constitutional Court.29



politically manipulating the police to thwart investigation of human rights violations by
state agents and members of the ruling party;

27

On 30 June 2016 William Gerald Mutumanje Lumumba, the leader of Viva Zimbabwe political party, was
arrested and charged with undermining authority of or insulting the President in contravention of Section 33.
Lumumba’s lawyers petitioned the Constitutional Court challenging the constitutionality of the charges filed
against him arguing that the state was violating his right to freedom of expression provided in terms of
section 61(1)(a) of the Constitution. The National Prosecuting Authority then withdrew charges claiming that
there was “no public interest in the matter”. See S v Mutumanje CCZ 17/20165.

28

In January 2021, for example, Hopewell Chin’ono, Deputy National Chairperson of MDC Alliance, Member of
Parliament, Job Sikhala and MDC Alliance Spokesperson and Advocate Fadzayi Mahere were arrested under
this provision on the basis of alleged comments on social media relating to police brutality.

29

See Chimakure & Ors v Attorney-General of Zimbabwe 2013 (2) ZLR 466, (CCZ 2014-06),
http://www.veritaszim.net/node/1416.
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undermining the judicial system by eroding the independence of the judiciary and
circumventing its effectiveness. Some examples of these tactics include forcing agreement
on summary trials, denial of bail, or withdrawing charges at the last moment where a
constitutional challenge is likely to be successful which prevents the judiciary from
correcting abuse of the law;30



outright denials of the involvement of state actors in rights violations.

1.5 Impunity and the “New Dispensation”
Robert Mugabe’s 37-year rule came to an end in November 2017. There were hopes that under
President Emmerson Mnangagwa's “New Dispensation” administration, impunity and
systematic human rights abuses, which had become institutionalised under his predecessor,
would be challenged.31 Unfortunately, the Mnangagwa administration has not taken any
concrete measures to demonstrate a commitment to accountability or the rule of law. In fact,
increasingly, it has engaged in the same repressive and violent practices and also developed
new approaches.32 In addition to deploying the police as an instrument of state brutality, for
example, the use of the military against the citizenry is a new tactic. This makes it much more
difficult for victims to pursue redress and adds to the risk to which litigants are exposed.

1.5.1 2018 elections
On 1 August 2018, following the first elections after the ousting of President Mugabe and delays
in the release of the results of the presidential election, protests broke out in Harare. In
response, the Zimbabwe National Army (ZNA) was deployed into the streets to quell the
protests for the first time since 1998. The deployment of the ZNA on 1 August 2018 was done
under very unclear circumstances, which were subsequently challenged at the High Court in the
case of Charles & Anor v The President of Zimbabwe & 10 Ors, when members of the army used
live ammunition to disperse the crowds resulting in the death of six civilians.33
Retributive attacks on those who had served as election agents for the opposition followed.
Reports of violence were recorded in the Mashonaland, Masvingo, Manicaland and Midlands
provinces. A total of 274 cases of post-election human rights violations were documented with
the security services, in particular the ZNA, accounting for 37% of the violence.34
The National Peace and Reconciliation Commission was heavily criticized for failing to
prevent the escalation of political tensions in the country and in the aftermath of the violence, a
number of official enquiries were undertaken.35
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Amnesty International (2002) Zimbabwe: Impunity enables ever more human rights violations Available at
https://reliefweb.int/report/zimbabwe/zimbabwe-impunity-enables-ever-more-human-rights-violations.
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Mutongwizo, L Zimbabwe’s “‘New Dispensation” destroys hope on human rights (2020).. Available at
https://blogs.lse.ac.uk/africaatlse/2020/02/28/zimbabwe-new-dispensation-hope-human-rights-violence/.
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Zimbabwe NGO Forum Statement to the African Commission on Human and Peoples’ Rights at the 63rd
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Ordinary Session of the African Commission on Human and Peoples available at
http://www.hrforumzim.org/wp-content/uploads/2018/10/ACHPR-Statement-63rd-Ordinary-Session-on-theACHPR.pdf .
The Commission is an independent body established by the Constitution to, inter alia, develop mechanisms for
early detection of areas of potential conflicts and disputes, and to take appropriate preventive measures. See
Mrambadoro R “One Year After: Has the National Peace and Reconciliation Commission Act Failed
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The Zimbabwe Human Rights Commission (ZHRC) mounted an investigation under
section 243(1)(f) of the Constitution into political violence in Chitungwiza where supporters
of the ruling ZANU PF party had been accused of assault and vandalism of property
belonging to members of the opposition MDC Alliance. One of the Commission’s key
recommendations was for political parties to be held vicariously liable for violence caused
by their supporters in the same manner that soccer teams can be sanctioned for violence
perpetrated by their supporters.36 This measure would allow political parties to be sued for
the misconduct of their members and for orders of compensation to victims.



An official commission of inquiry was set up to investigate the killing of civilians on 1 August
2018, headed by former South African President Kgalema Motlanthe. The Motlanthe
Commission of Inquiry found that the use of live ammunition, mainly directed at fleeing
protestors, was unjustified and disproportionate.37 The Commission also recommended that
all victims of violence and dependents of the deceased be compensated and called for the
prosecution of those responsible. Although the government claims that the Commission’s
recommendations have been implemented,38 a study by the Zimbabwe Human Rights
Association published in August 2020 found that the government had failed to comply with
the recommendations. In particular, the central obligation of the state to compensate
victims and their families and prosecute those responsible for the extra-judicial killings had
not been addressed.39

1.5.2 January 2019 stay away
In January 2019, the Zimbabwe Congress of Trade Unions (ZCTU) and the #ThisFlag
movement40 called for a 3-day national stay away to protest the imposition of massive fuel
hikes.41 On the day of the stay away, protests broke out, mainly in Chitungwiza, Bulawayo and
Harare’s high-density suburbs, leading to clashes between the police and protestors and the
declaration and implementation of a de facto state of emergency.42 In unclear circumstances, the

Zimbabweans?” available https://kujenga-amani.ssrc.org/2019/02/07/one-year-after-has-the-national-peaceand-reconciliation-commission-act-failed-zimbabweans/.
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Zimbabwe Human Rights Commission Investigative Report on Chitungwiza Political Violence (Harare Province)
2018 Available at http://www.zhrc.org.zw/download/investigative-report-on-chitungwiza-political-violenceharare-province-2018/.
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Report Of The Commission Of Inquiry Into The 1 August 2018 Post-Election Violence, Motlanthe Commission
of Inquiry, 18 December 2018, http://kubatana.net/wp-content/uploads/2018/12/Final-Report-of-theCommission-of-Inquiry-18-DEC-18.pdf.
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On 20 June 2020, The Sunday Mail reported that the Justice, Legal and Parliamentary Affairs Permanent
Secretary Mrs Virginia Mabhiza ― who was also the secretary to the Commission —asserted that the
government had fully implemented the Commissions recommendations but some processes were still ongoing.
See Towindo L “‘Motlanthe Commission recommendations met” The Sunday Mail, 20 June 2020 available at

https://www.sundaymail.co.zw/motlanthe-commission-recommendations-met.
Zimbabwe Human Rights Association The Motlanthe Commission: What's next for victims, An Analysis of the
Recommendations of the Motlanthe Report Two Years Later (2020) available at
http://www.veritaszim.net/sites/veritas_d/files/The%20Motlanthe%20Report.pdf.
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army (ZNA) was once again unlawfully deployed into the streets and residential areas where
they unleashed a reign of terror.43
The state's violent crackdown quickly took on a widespread, systematic character, with the
main perpetrators being the ZNA, the Zimbabwe Republic Police (ZRP) and suspected ZANU-PF
militia.44 During three weeks from 14 January 2019, the Zimbabwe Human Rights NGO Forum
documented at least 1803 violations of human rights, with the ZNA and the ZRP being
implicated in all categories of violations.45 The violations included at least 17 extra-judicial
killings, 17 cases of rape or other violations of a sexual nature, 26 abductions, 61 displacements,
81 assaults consistent with gunshot attacks, at least 586 assaults and incidents of torture,
inhuman and degrading treatment including dog bites, 954 arrests and detention (including
dragnet arrests), among other violations.46
Witnesses and victims who spoke to the Zimbabwe Human Rights Commission (ZHRC)
described how armed soldiers and police arrived, at night or in the early hours of the morning,
at the homes of those suspected of being involved in the stayaway. The males in the household,
including boys as young as 11 years of age, would be ordered outside to lie on the ground.47 The
officers would then beat them up, force them to run or arrest them.48 Police dogs were also let
loose to attack them.49
In the aftermath of the dragnet arrests, the state sought to conduct immediate (summary) trials
denying adequate time to the accused to prepare their defence. In most cases judges acquiesced
in the requests for summary trials and systematically denied bail, indicating a lack of judicial
independence in dealing with the matters related to the protests.50

1.5.3 Continued attacks
More than 50 reported abductions of HRDs and members of the opposition by persons said to
be state agents were carried out in 2019. To date, there have been no effective investigations
into these abductions or prosecutions of the perpetrators by the state. HRDs have instead been
defamed in state-sponsored media as having faked their abductions to undermine the state, and
some HRDs who have reported their abductions have faced criminal prosecutions.
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Blessing Toronga, a well-known MDC activist from Glen Norah, Harare, was abducted by unknown
persons including uniformed military personnel in January 2019. His body was discovered in a
state of decomposition more than a month later.51 On 13 August 2019, MDC Youth Chairperson
for Mufakose, Blessing Kanotunga, was also abducted from his home and assaulted by five armed
persons reported to be police officers. 52 On 5 June, the President of the Amalgamated Rural
Teachers Union of Zimbabwe (ATRUZ) Obert Masaure was abducted by suspected state security
agents. They assaulted and dumped him outside a military base near the country's capital. 53 In
the same month Samantha Kureya, a comedienne and political satirist, was taken from her home,
beaten and forced to drink sewage before being dumped. The following month, the Zimbabwe
Hospital Doctors Association (ZHDA) Acting President Dr Peter Magombeyi was abducted. His
abduction caused widespread protests and strikes by doctors and nurses until he was released
five days later.

This section has briefly highlighted Zimbabwe’s culture of impunity tracing it as far back as
the 1970s. It has shown that despite many opportunities to break away from the past, the
Zimbabwean authorities have failed to put in place substantive reforms to address impunity.
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Obey Manayiti “DNA tests confirm MDC activist’s dumped body” The Newsday, available at
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Patience Rusare “The curse of abductions” The Patriot (29 August 2019) available at www.thepatriot.co.zw.
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Dube G “Abducted Zimbabwe Teachers' Leader Assaulted, Dumped Naked By Suspected State Security
Agents” VOA (6 June 2020) available at https://www.voazimbabwe.com/a/suspected-state-security-agentsassaulted-left-me-battered-and-naked/4948343.html.
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Chapter 2
Anti-impunity litigation in Zimbabwe
Chapter 1 has described Zimbabwe’s culture of impunity since the 1970s. Despite many
opportunities to break away from the past, the Zimbabwean authorities have failed to put in
place substantive reforms to address impunity. With the ZNA and ZRP ― the dominant actors in
the commission of gross violations of human rights ― the Government of Zimbabwe has
systematically ensured that officers responsible for committing grievous bodily harm (torture),
assaults, kidnapping and abductions are never held accountable. This culture of impunity has
been bolstered by the frequent use of amnesties to protect those responsible for politically
motivated or state perpetuated violence.

2.1 The framework for litigation
Before the adoption of the 2013 Constitution, the scope for anti-impunity litigation was limited.
The Lancaster House Constitution had followed the traditional common law approach to legal
standing (locus standi) which required that an individual must have a "personal, direct or
substantial interest” in a matter in order to be permitted to come before the court.
With the enshrining of an expansive Bill of Rights, the 2013 Constitution widened the scope
of legal standing and introduced the possibility of Public Interest Litigation (PIL). Section
85 of the Constitution provides, inter alia, that any person “acting in the public interest” is
entitled to approach a court alleging that a fundamental right or freedom enshrined in the
Constitution has been, or is likely to be, infringed and the court may grant appropriate relief,
including compensation and a declaration of rights.


First, this means that ― individuals or voluntary organisations can institute legal
proceedings on behalf of third parties whose rights have been violated. This helps to
address the fact that many in disadvantaged sections of society do not have the means to
access justice.



Second, it also creates a protective mechanism: people do not have to wait for their rights
to be violated before seeking redress before the courts. Individuals can now approach the
court and seek enforcement of their rights where their rights have been threatened — but
the threat has not yet been acted upon.

There are three main mechanisms through which victims can seek justice for human rights
violations by members of the state security services: criminal prosecution, civil litigation and
judicial review and related actions.

2.1.1 Criminal prosecution
The Constitution provides for the criminal prosecution of violations of human rights where
those violations also amount to crimes as defined in Zimbabwe’s criminal law.54 Crimes — even
where they result in harm against an individual — are considered as offences against the

54

Zimbabwe also has international legal duties to effectively to prevent, investigate, prosecute, punish and
redress human rights violations such as those stemming from article 2 of the International Covenant on Civil
and Political Rights and article 1 of the African Charter on Human and Peoples Rights.
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community at large and it is the state which is therefore responsible for prosecuting these
violations under the Constitution, Criminal Law (Codification and Reform) Act and the Criminal
Procedure and Evidence Act [Chapter 9:07]. Convictions will result in custodial sentences,
community service sentences or fines.
Criminal prosecutions for human rights violations are important for punishing perpetrators and
deterring them from committing further human rights crimes. They also provide an opportunity
for victims to be heard. Successful criminal prosecution of offences relating to abuses by the
security services face a number of challenges:


Prosecutorial practice: The state is very reluctant to prosecute official perpetrators. The
widespread use of amnesties, the difficulty of identifying who to prosecute due to use of
militia, and the scope of defences which exist, complicate the picture further. It is common
practice, for example, for members of the security services to give the excuse that they were
acting on the instruction of those “above” or that they were not aware that their actions
constituted criminal acts.55 In other cases, the police may open an enquiry docket, but the
docket will be prepared poorly, with meagre investigation. As a result, the cases will not
proceed, or officers may be convicted, but only on minor assault charges. Alternatively,
officers may be subjected to internal disciplinary proceedings: in these cases, however,
victims are not informed. With unlawful death cases, inquest proceedings are usually
conducted in secret: the deaths are treated as “sudden deaths”, not investigated as
homicides, and are determined on the papers. Victims are not called to give evidence.56



Treatment of victims: When victims report offences, they can be re-traumatised by the
process when the police fail to investigate and prosecute properly. They can also be
subjected to further persecution, even criminal charges, for the “crime” of coming forward.
In June 2020, for example, three MDC-Alliance youth leaders, Joana Mamombe (MP for
Harare West), Cecilia Chimbiri (MDC Alliance Youth Assembly Vice Chair) and Netsai
Marova (Deputy Organising Secretary for Youth) were arrested and charged with falsifying
the accusation of their abduction and torture at the hands of suspected state security
agents.57 The three had claimed that they had been arrested at a roadblock guarded by the
police and army at Warren Park then abducted and tortured by unknown actors.



Scope of offences: Although torture is frequently used by the security services, the torture
cannot be separately prosecuted as an offence: Zimbabwe has neither signed nor ratified the
United Nations Convention against Torture and Other Cruel, Inhuman or Degrading
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Treatment or Punishment (CAT).58 Neither is enforced disappearance a separately
chargeable offence. Despite the long history of enforced disappearances going back to the
liberation war, none of the perpetrators have been held accountable. The International
Convention on the Protection of all Persons from Enforced Disappearances (ICPPED) came
into effect in 2010 but Zimbabwe has not yet signed or ratified it.59
Private prosecutions: Where the state fails to prosecute, it is open to an individual to
undertake a private prosecution. In practice, however, these cases are very difficult to pursue.
This is due both to the standard and burden of proof which is required in a criminal trial, and the
fact that the state prosecutor must issue a nolle prosequi ―a statement that the state is not
intending to proceed against the accused individual ― in order for the case to be permitted to go
ahead. Although there have been private prosecutions where the prosecution has been ordered to
issue a nolle prosequi in other contexts such as sexual assault of a minor,60 it is unlikely that such
an application attempting to secure a nolle prosequi would be successful in the context of a case
attempting to challenge impunity for state violators of human rights.

2.1.2 Civil litigation
Where the state consistently fails to combat impunity though prosecution of offenders, civil
litigation is fundamental to enforcing accountability and obtaining justice for victims of
state brutality. Civil litigation involves the contestation of disputes between individuals, or
between individuals and the state, over the legal duties and the responsibilities owed between,
and to, citizens.61 The outcome of successful civil litigation will be the award of monetary
damages or orders from the court to do something, or to refrain from doing something. In the
context of anti-impunity litigation, civil claims can seek compensation in individual cases, but
can also pursue the state to undertake prompt investigation and prosecution of offenders,
encourage institutional reform, or amend laws which contribute to impunity.
Under the law of delict and section 85 of the Constitution, victims of human rights abuses are
entitled to redress for the harm they have suffered. An officer or employee of the state can be
sued in their official capacity, or their personal capacity, if details are known. Compensation
may be sought against the state for violations of fundamental rights, including the right to life,
the right to personal security, the right to personal liberty, the right to human dignity and the
right to freedom from torture or cruel, inhuman or degrading treatment or punishment. ZLHR
has supported victims to successfully claim damages for assault, inhuman and degrading
treatment, malicious prosecution, unlawful arrest, unlawful detention, and unlawful
death or killing, amongst other delicts and rights violations.
(i)

Assault: This delict is committed when a person unlawfully and intentionally applies force
to the person of another or has threatened to do so in a manner that inspires a reasonable
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Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), entered
into force on 26 June 1987. CAT obliges States to take all legislative, administrative, judicial and other
measures to prevent acts of torture or cruel, inhuman or degrading treatment or punishment within their
territories, including criminalising torture as a separate offence and providing appropriate sanction in law.
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ICPPED requires that states take the necessary measures to ensure that enforced disappearances are
criminalised and punished appropriately.

60

In Re: Prosecutor-General of Zimbabwe on his Constitutional Independence and Protection from Direction and
Control (CCZ 13/2017 Const. Application No. CCZ 8/15) [2017] ZWCC 13 (28 October 2015).

61

Civil proceedings are regulated by the Civil Evidence Act [Chapter 8:01], the State Liabilities Act [Chapter
8:14], the Police Act [Chapter 11:10], the Magistrates Court (Civil) Rules, 2019 and the High Court (Civil
Procedures) Rules, 2004.

20

ZLHR: Anti-Impunity Litigation 2018-2019

21

fear of immediate danger in the mind of the person threatened.62 Damages can be awarded
both for patrimonial loss (eg hospital expenses) and non-patrimonial loss such as pain and
suffering, emotional shock, injury to feelings (eg humiliation and degradation),
disfigurement, loss of amenities of life and shortened life expectancy.63
(ii) Malicious Prosecution: This delict is committed when someone maliciously and without
reasonable and probable cause brings legal proceedings against another.64 In the case of
Bande v Muchinguri,65 the judge noted that the term “malice” in this context did not mean
spite or ill-will or a spirit of vengeance, but had a broader connotation: it included any
motive different from that which is proper for the institution of criminal proceedings,
which is to bring an offender to justice and thereby aid in the enforcement of the law.
(iii) Unlawful arrest and unlawful detention: Unlawful or wrongful arrest is committed (a)
when a person apprehends someone without lawful justification or reasonable suspicion of
the commission of an offence; (b) where the person carrying out the arrest does not have
lawful authority to do so; or (c) where the person carrying out the arrest fails to follow due
procedure for conducting an arrest.66 Unlawful detention and false imprisonment is
committed when a person restrains the liberty of someone, or imprisons them, without
lawful justification.67 Section 49 of the Constitution stipulates that every person has the
right to personal liberty which includes the right not to be deprived of their freedom
without just cause.
(iv) Unlawful deaths or killings: Where police, army or prison officers use excessive force and
inhuman and degrading treatment or punishment, or are negligent in their treatment of
persons in their custody, their conduct may lead to unlawful deaths. Actions for assault,
unlawful deaths or killings can be instituted against the individual officers, if the
perpetrators are known. Where individual perpetrators are not known, claims may be
brought against the heads of the responsible state institutions.

2.1.3 Judicial review and habeas corpus applications
Judicial review is a type of court proceeding in which a judge reviews the lawfulness of a
decision or action made by a public body: the focus in a judicial review application is on the way
the decision was made or how it was carried out. ZLHR has initiated judicial review applications
which have attempted to oblige authorities to conduct investigations: in practice the relief
obtained has been ineffective, however, as the court orders have been ignored.
A habeas corpus application is an action to compel the authorities to produce a person in their
control before the court: it can be an effective tool in pressuring the authorities in situations of
disappearances. In the case of Dr Peter Magombeyi, ZLHR successfully filed a habeas corpus
application at the High Court ordering authorities to investigate his disappearance in September
62
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2019.68 The case amassed immense public interest, going viral on various social media
platforms: Magombeyi was found alive after five days, on the side of a road about 35 km out of
Harare, disoriented and in pain.69
Not all such applications are successful. Itai Dzamara is a freelance journalist and prodemocracy activist who was abducted on 9 March 2015 by five unidentified men while he was
at a barbers’ shop in Harare’s Glen View suburb. The assailants accused him of stealing cattle
before handcuffing him, forcing him into a white truck without number plates and driving off.
On behalf of his wife Sheffra Dzamara, ZLHR filed a habeas corpus application at the High Court
to order state security agent officials “to do all things necessary to determine his whereabouts”.
The court ordered officials to advertise his disappearance on all state-owned media, the police
to work closely with his legal representatives, and to report on the progress of their
investigation every Friday until his location was known. To date, however, authorities have
continued to deny involvement in Dzamara’s disappearance and no one has been held
accountable.

2.2 Successful anti-impunity cases litigated by ZLHR (2018-2019)
Over the past two decades, ZLHR has acquired considerable experience in conducting strategic
litigation to fight impunity, filing numerous claims against (1) the Minister of Defence, Security
and War Veterans and the Commander of the ZNA for violations by soldiers; (2) the Minister of
Home Affairs and Cultural Heritage and the Commissioner-General of Police for violations by
the police; and (3) the Prosecutor-General for breaches by the National Prosecuting Authority.
This section provides a snapshot of some of the successful court judgements handed down from
2018-2019, in which victims of human rights violations by state security agents in previous
years were able to assert their rights. These cases illustrate ZLHR’s commitment to the
protection of human rights despite the restrictive operating environment in which the cases
were decided and the multiple court actions and persistence required in order to achieve a
positive result for the victims. Two clusters of cases are discussed: litigation to redress
malicious prosecution and related violations (2.2.1) and litigation to redress police assault
(2.2.2)

2.2.1 Litigation to redress assault and malicious prosecution
Cynthia Manjoro, Lovemore Taruvinga and Zwelibanzi Dube were among 29 opposition MDC-T
political activists unlawfully arrested, detained, subjected to inhumane treatment, and
maliciously prosecuted on charges of murdering a police officer in Glen View in Harare in 2011.
Their cases illustrate the struggle faced by victims of human rights violations in seeking timely
redress and justice when the criminal law is unlawfully used as an instrument of
persecution and their determination to succeed despite attempts by the state to refuse to pay
compensation.

68

Peter Magombeyi, a doctor and leader of the Zimbabwe Hospital Doctors Association (ZHDA) an organisation
advocating for labour rights and access to health care for all, was abducted on 14 September 2019. His
organisation had served notice to the Minister of Health and Child Care that doctors across the country would
go on strike. Magombeyi was abducted from his home at night by three masked men suspected to be state
security agents. He was held in a basement and tortured.
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Cynthia Fungai Manjoro v Minister of Home Affairs, Commissioner-General of Police and
Prosecutor-General:70 When Cynthia Manjoro was arrested by the police, she informed the
arresting and investigating officers that she had an alibi for her whereabouts. Nevertheless, she
was detained under inhuman and degrading conditions and assaulted while in police custody.
Cynthia and 29 others were charged with murder. Initially, the court dismissed her bail
application resulting in further detention for almost two months. She also spent another seven
months in custody when her trial began on 1 March 2012. At trial, significant evidence proved
her innocence. The police officer investigating her case testified that she was being used as bait
to lure and arrest her alleged boyfriend who was a known political activist and whom the police
accused of being connected to the murder.
Cynthia was finally acquitted at the close of the state’s case on 19 September 2013, two years
and four months after her arrest. As a result of the unlawful arrest, detention and prosecution,
however, she lost her job. She sustained injuries from the assault and ill-treatment.
ZHLR instituted civil proceedings seeking redress for Cynthia’s unlawful arrest, detention,
assault, and malicious prosecution. She claimed damages for medical expenses, contumelia
(indignity), pain and suffering, and loss of income from the Minister of Home Affairs, the
Commissioner-General of Police and the Prosecutor-General.
The court found in her favour on 21 March 2018 and ordered the payment of damages of
US$18 075 calculated as follows: (a) US$3 000 for unlawful arrest; (b) US$2 000 for assault; (c)
US$5 000 for malicious prosecution; (d) US$3 000 for past and future medical expenses; (e)
US$3 000 for pain and suffering and contumelia; and (f) US$2 075 for loss of income.
When the defendants failed to pay the judgment debt, ZHLR filed a Contempt of Court
application against the Minister of Home Affairs and the Prosecutor-General which was granted
on 5 April 2019. The court ordered the respondents to pay Cynthia the sum of US$18 075.
However, it was paid in RTGS dollars at a rate of 1:1, per Statutory Instrument (SI) 33 of 2019,
which hugely reduced the value of the payment.71 The impact of SI 33 on payment of
compensation and ZHLR’s efforts to challenge this undermining of the quantum of redress is
discussed below in Chapter 3.
At the outset of the case the state raised a Special Plea that the claim was out of time as a result
of the operation of the eight months’ prescription period under the Police Act. ZLHR successfully
argued that the cause of action for malicious prosecution arose at the time of Cynthia’s acquittal,
not her arrest.

Lovemore Taruvinga v Minister of Home Affairs, Commissioner-General of Police and ProsecutorGeneral:72 On 4 October 2011, Lovemore Taruvinga was arrested by the police on allegations
that he was involved in the murder of the same police officer who was at the centre of the
Cynthia Manjoro case. Lovemore’s employer informed the arresting officers that Lovemore was
at work on the day in question. Regardless of the confirmation of his alibi and insufficient
70
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evidence connecting him to the murder, Lovemore was detained and charged with murder. He
was remanded in custody after the Attorney’s-General’s Office declined to consent to the bail
application at the Magistrates Court. In the subsequent bail proceedings, the CommissionerGeneral of Police and the Prosecutor-General also opposed bail. Lovemore was only released on
his second bail attempt in July 2012.
Lovemore was acquitted at the close of the state’s case: the court held that the state had failed to
produce evidence of his presence at the scene and that there was no evidence implicating him in
the police officer’s death.
As a result of the false charges against him, Lovemore spent a total of nine months on remand, in
pre-trial detention, at Harare Remand Prison where he was subjected to inhuman and
degrading conditions including solitary confinement. He also suffered damage to his reputation
as for many months his name was associated with the murder of a police officer. His subsequent
acquittal did not negate the wrong done to his name. This case brought about economic
hardship for him and his family and caused emotional stress and trauma.
ZLHR instituted legal proceedings against the Minister of Home Affairs, Commissioner-General
of Police and the Prosecutor-General, seeking damages for unlawful arrest, detention and
malicious prosecution, including for pain and suffering, contumelia and special damages for loss
of income during the period of incarceration. After the judgment in Cynthia Manjoro’s case, the
state agreed to settle and consented to an order in Lovemore’s favour for the defendants to pay
the total sum of ZWL$20 000: (a) unlawful arrest and detention ZWL$6 000; (b) malicious
prosecution ZWL$4 000; (c) pain and suffering ZWL$4 000; (d) contumelia ZWL$2 000; and (e)
loss of income ZWL$ 4 000. The compensation was paid.
Zwelibanzi Dube v Minister of Home Affairs, Commissioner-General of Police and ProsecutorGeneral:73On 3 June 2011, Zwelibanzi Dube was also arrested and charged with the murder of
the same police officer and detained for a total of 12 months. Zwelibanzi was discharged at the
close of the state’s case after the High Court found no evidence against him. The court stated
clearly that the police should never have arrested and placed him on remand.
As a result of his year-long detention and prosecution, Zwelibanzi suffered pain and suffering,
loss of earnings and eventually loss of employment. On his behalf, ZLHR instituted civil
proceedings against the Minister of Home Affairs, the Commissioner-General of Police and the
Prosecutor-General of Zimbabwe for unlawful arrest, detention and malicious prosecution. After
the judgment in Cynthia Manjoro’s case, the state agreed to settle. On 24 May 2019, the state
consented to an order for the defendants to pay the plaintiff RTGS$13 000 calculated as follows:
(a) $3 000 unlawful arrest; (b) $5 000 malicious prosecution; (c) $2 000 pain and suffering; (d)
contumelia; and (e) $3 000 loss of income. The compensation was paid.

2.2.2 Litigation to redress assault by the police: five successful compensation claims, but
variable implementation
Notwithstanding the fact that the police have a duty of “preserving the internal security of and
maintaining law and order in Zimbabwe”,74 the five cases below highlight the willful failure of
the police to investigate reports of human rights violations. They illustrate the contexts in which
73

Zwelibanzi Dube v Minister of Home Affairs, Commissioner-General of Police and Prosecutor-General Harare
High Court unreported case 8261/16.

74

Article 93 of the Zimbabwe Police Act.

24

ZLHR: Anti-Impunity Litigation 2018-2019

25

actions for the award of compensation for police brutality have been successful, including
where previous prosecutions have failed, but also the challenges frequently faced by ZLHR in
terms of obstructive conduct by state lawyers. These includes tactics such as when state lawyers
deliberately fail to appear in court, resulting in default judgments. Applications for rescission of
these default judgments then serve to prolong proceedings, frustrate victims and evade justice.
Further, the state frequently delays paying the compensation awarded by the court, forcing
ZLHR to issue multiple contempt proceedings.
Lilian Chinyerere v Minister of Home Affairs and Cultural Heritage and Commissioner-General of
Police:75 The Chinyerere case demonstrates how activities outside the courtroom — in this case
the use of social media — can buttress legal action and create an environment in which a case is
more likely to succeed. On 26 August 2016, 62-year-old Lilian Chinyerere was sitting near the
entrance to Rotten Row Magistrates Court when police officers kicked her repeatedly with
booted feet and struck her several times with truncheons. Lilian suffered the humiliation and
indignity of a brutal assault by police officers in full view of the public, in addition to physical
harm to her ageing body. Lilian was unable to perform her job as a tailor due to the injuries
sustained and had to rely on well-wishers for sustenance. The incident was widely reported,
and the pictures of her assault were circulated on social media.
With ZLHR’s help, Lilian sued the Minister of Home Affairs and the Commissioner-General of
Police for unlawful assault. Damages were sought for pain and suffering, contumelia, loss of
income, as well as for past and future medical expenses for her injuries. The court ordered the
ZRP Commissioner-General and Home Affairs and Cultural Heritage Minister to pay US$13,500:
(a) $5 000 for damages for pain and suffering; (b) $5 000 for contumelia; (c) $2 500 for loss of
income; and $1 000 for past and future medical expenses. The compensation was paid.
Sylvester Panganayi v Minister of Home Affairs, Commissioner-General of Police and Sergeant
Nepson Utete:76 On 16 March 2017, Sylvester Panganayi was stranded at night after he could not
get transport to get to his home. He asked for shelter at the Machipisa Police Station and was
allowed to sleep in the holding cells. At dawn he asked for blankets but the officer who
responded, Sergeant Nepson Utete, assaulted him severely, causing a fracture to his left knee
and bruising all over his body.
Unusually, criminal proceedings were instituted against the perpetrator, but the docket was so
poorly prepared that he was acquitted. ZLHR issued summons against the Minister of Home
Affairs, the Commissioner-General of Police and Sergeant Nepson Utete. In passing judgment in
Mr Panganayi’s favour, the court noted that even though the criminal charge was dismissed, it
did not bar successful institution of civil proceedings, highlighting the different standard of
proof. The court awarded Mr Panganayi the sum of US$2 000 for assault with no order as to
costs. Later ZLHR filed a mandamus (judicial review) application to compel the state to pay the
compensation out of the Consolidated Revenue Fund in terms of section 5(2) of the State
Liabilities Act and section 7(3) of the Public Finance Management Act.77 The order was granted,
to be paid in the amount of US$2 000 or the equivalent amount in ZWL dollars, which has
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protected the value of the judgment. However, at the time of writing, Sylvester Panganayi had
not yet been paid.
Muchineripi Munyaradzi Mutsai v Minister of Home Affairs, Commissioner-General of Police and
Officer-in-Charge, Braeside Police Station:78 On 28 October 2015, Muchineripi Munyaradzi
Mutsai was assaulted and arrested without reasonable cause around midnight by seven police
officers at Queensdale Shopping Centre. He sustained injuries to buttocks, legs, elbows and
thighs and lost personal belongings in the process. He was detained at Braeside Police Station
and was asked to pay a fine but he refused, protesting innocence, and was released later in the
day with no formal charges.
ZLHR instituted legal proceedings against the Minister of Home Affairs, the CommissionerGeneral of Police and the Officer-in-Charge, Braeside Police Station. The court granted default
judgments twice. At first, the defendants failed to file their plea but later applied for
rescission/cancellation of the default judgment, which was granted. The second time, the
defendants again defaulted by failing to attend at trial.
The court ordered that a (second) default judgment be entered for damages as follows: (a)
US$750 for assault; (b) US$500 for nervous shock; (c) US$500 for contumelia; (d) US$500 for
pain and suffering; and (e) US$750 for unlawful arrest and detention. On 5 October 2017, the
defendants applied for rescission of the second default judgment. However, on 8 November
2017, their application was dismissed with costs.
When the state failed to pay, ZLHR instituted mandamus proceedings: the court held that the
continued non-payment of the debt due to the applicant had itself resulted in further financial
and emotional injury. The court ordered the state to make a payment of US$3 000.00 from the
Consolidated Revenue Fund within 14 days of the order having been served on them. The state
is, however, yet to comply with the order and it is expected that further proceedings may be
necessary to ensure that the value of the original judgment is paid.
Section 164 of the Constitution provides that the state and all its institutions and agencies must
ensure the effectiveness of the courts. Any order of a court therefore binds the state and all
persons and governmental institutions and agencies to which it applies and must be obeyed by
them. As a result of section 5 of the State Liabilities Act, however, there is no route for
Muchineripi to seek to attach state property to satisfy the debt if the state continues to resist
payment.79 ZLHR has been attempting to challenge this obstacle to payment in the courts: see
discussion below in Chapter 3.

Tendai Lynette Mudehwe v Minister of Home Affairs and Cultural Heritage, Commissioner- General
of Police and Minister of Finance and Economic Development:80 Tendai Lynette Mudehwe was
assaulted by police officers while participating in a peaceful demonstration on 4 January 2016,
sustaining soft tissue injuries and extensive bruising. ZLHR instituted legal proceedings against
the Minister of Home Affairs and Cultural Heritage and the Commissioner-General of Police in
their official capacities on 16 August 2016, claiming damages for her unlawful assault.
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On 25 April 2018, Tendai’s case was set down for continuation of trial after six postponements
by lawyers representing the Minister of Home Affairs and the Commissioner-General of Police.
The defendants failed to attend the hearing and a default judgment was eventually granted in
favour of Tendai: the Minister of Home Affairs and the Commissioner-General of Police were
ordered to pay Lynette the sum of US$6 210.96.
On 21 November 2018, ZLHR filed an application against the Minister of Home Affairs,
Commissioner General of Police and the Minister of Finance and Economic Development for
payment of the judgment debt. The court granted the application. The respondents were
ordered to pay the debt within six weeks of the order being served on them.
When the judgment debt was not paid within the required timeframe, ZLHR applied for an
order of contempt to compel the respondents to pay. The first and third respondents escaped
imprisonment after the Ministry of Home Affairs and Cultural Heritage quickly paid the debt
and provided the court with proof of payment of $ 6 210.96 in RTGS dollars at a rate of 1:1 — a
significant reduction in the value of the award as a result of Statutory Instrument 33 of 2019.
Simon Mandoza v Commissioner-General of Police and Minister of Home Affairs and Cultural
Heritage:81 On 20 September 2018, 18-year-old Simon Mandoza was unlawfully and arbitrarily
arrested and assaulted by members of the ZRP during their operation against alleged illegal
vendors in the Central Business District in Harare. As a result of the assaults, Simon sustained
injuries to his ear and shoulder and had to seek medical attention. He was taken into police
custody but was released without charges after he explained that he had been unlawfully
arrested without reasonable cause. Simon filed a police report challenging his unlawful arrest
and assault but the police failed to investigate the matter.
ZLHR issued summons on Simon’s behalf and the court ordered that a default judgment be
awarded when the defendants did not appear. Simon was awarded the sum of ZWL$ 147 000 in
damages for pain and suffering, nervous shock and emotional trauma, and ZWL$ 52 500 in
damages for contumelia. When the state refused to pay, further contempt proceedings resulted
in Home Affairs Minister, Kazembe Kazembe, being given an ultimatum by Harare Magistrate
Tilda Mazhande to pay Simon or be sentenced to serve 60 days in prison. On 16 October 2020
Kazembe escaped jail after payment of the judgment debt of ZWL$ 199 500.
2.3 Ongoing proceedings
ZLHR has instituted legal proceedings on behalf of victims of violence meted out by state
security forces or associated forces during both the 1 August 2018 events and January 2019
protests described in Chapter 1, which are still pending before the courts.82
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The main challenge in these cases is the difficulty victims have had in identifying individual
perpetrators. During both events, the perpetrators were a mix of militias, army personnel and
police officers. Further, and with increasing frequency, witnesses and victims are also
withdrawing from cases as the litigation drags out, in particular from those proceedings which
involve the army, out of fear of the operating environment.83
In the 2018 cases where the ZNA and Ministry of Defence are defendants, rather than using
state lawyers employed by the Civil Division of the Attorney-General’s Office, cases are being
outsourced to private law firms — an arguable waste of public funds.84 These lawyers are using
a variety of legal technical tactics to delay and obstruct cases. One approach is to seek dismissal
of summonses on the basis of their being defective in law for failure to identify specific
perpetrators. ZHLR has so far managed to successfully defend these, and the matters have been
kept alive. Other procedural or practical tactics used by the state are actions to resist or delay
effecting discovery or to bring frivolous special pleas, such as arguing that the notice of
intention to sue (letter of demand) has not been properly served.
Jestina Mukoko’s 10-year battle for justice: a “victory for the rule of law,
constitutionalism and a mortal blow to impunity”85
On 12 October 2018, the High Court ordered the state to pay US$100 000 to Jestina Mukoko, a
pro-democracy campaigner and Director of Zimbabwe Peace Project (ZPP), as compensation for
damages she suffered after she was abducted in 2008.
The state was also ordered to pay US$50 000 as a contribution to the legal fees incurred by
Mukoko. But for Mukoko, who was held incommunicado and tortured for three weeks at various
locations by state security agents, the court victory is not about the money. Rather, it is about
sending a clear message to government and its agents that despite harassment, human rights
defenders will not be silenced and that perpetrators will not go scot free.
“My resort to litigation and the subsequent victory in court sends a strong signal that state
sponsored crimes cannot go unpunished,” said Mukoko at a media briefing held in Harare. The
High Court order, Mukoko said, should act as a strong reminder against impunity and violation of
human rights. “It is a victory for the rule of law, constitutionalism and a mortal blow to impunity,”
said Mukoko. “The High Court’s decision is proof that the justice system is still able to prove the
involvement of the state and its representatives in gross human rights violations, and bring them
to account, with justice being done for the victims like myself,” Mukoko said.
The pro-democracy campaigner said the High Court’s decision should act as a “clear signal” to the
Zimbabwean authorities to do everything in their power to guarantee to victims access to
impartial justice and to put an end to the endemic impunity that is enjoyed by torturers and the
perpetrators of serious human rights violations.
“It sets a landmark precedent and shows that the state actors can be held accountable for their
illegal conduct. It also sends a message to the overzealous enforcers of orders and, in this case,
very illegal orders to violate a plethora of my rights, that they will be held responsible for their
actions and this can even be in their personal capacity,” said Mukoko.
83

Although this is less the case where victims were named in the Motlanthe Commission report.

84

In October 2020, the Attorney-General’s Office Amendment Act No. 6 of 2020 was gazetted directing that “No

ministry or department of the Government shall engage the services of a person under an employment
contract to render any legal services relating to the functions of the Attorney-General’s Office without the
approval of the Attorney-General.” During debate on the bill, Minister of Justice Ziyambi Ziyambi
stated: "Ministries are employing lawyers outside the AG, we want to cure that mischief"
(https://www.herald.co.zw/new-law-to-stop-ministries-outsourcing-legal-advice/).
85

Zimbabwe Lawyers for Human Rights” Jestina’s inspiring victory:...tortured activist says case should arouse
more bravery” Legal Monitor (31 October 2018).

28

ZLHR: Anti-Impunity Litigation 2018-2019

29

It has not been an easy road for Mukoko, who has had to fight for 10 long years to get justice.
Mukoko will never forget the pain and the scars will never heal. Yet she is prepared to celebrate
because her case is deeply inspirational. “This case will stand as an example in the continuing
fight against impunity for state crimes and excesses.”
“I hope my story will inspire many other victims,” said Mukoko. She added: “It is also an
encouragement to human rights defenders that the dangers of their work will not be in vain. I
hope this case will embolden younger activists to pursue social justice in the comfort that they
can rely on this case to hold the state or anyone accountable who may threaten their liberties.
It is also a vindication of the advocacy work done by all human rights activists and those who
have invested in promoting and protecting human rights that even though the fruits of this
cumbersome and often ardous journey may come late, they eventually come. This is a victory for
everyone who has been in the trenches with me and who has walked this risky journey of human
rights work.
I hope that this victory will set an example, particularly to the Zimbabwean authorities, who must
now prosecute the perpetrators of abductions and enforced disappearances which is a heinous
crime.”
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Chapter 3:
Challenges to successful anti-impunity litigation in the legal
framework: Key issues
This chapter explores four areas of the law which tend to undermine the conduct of antiimpunity litigation and which ZLHR is attempting to challenge through the courts. These are:
(1) The restriction on bringing claims against the Police Service within a limited period of eight
months after the cause of action has arisen (s 70 of the Police Act);
(2) The prohibition on attachment of state property to satisfy debts (s 5 of the State Liabilities
Act);
(3) The difficulty in identifying perpetrators to sue them in their individual capacities; and
(4) The introduction of the Zimbabwe currency which devalues judgment debts previously
issued in United States Dollars, particularly as the currencies have been valued at a rate of 1:1,
and more recent judgments issued in Zimbabwe dollars that are also being devalued due to
inflation.

3.1 Time limits
Section 70 of the Police Act provides for a time limit of eight months within which any civil
claims for violations by the Police Service must be commenced, from the time the cause of action
arises.86 Section 6 of the State Liabilities Act also provides for a time limit of 60 days after
issuing a “notice of intention to sue” (a letter of demand) before instituting proceedings against
the state, or the President, a Vice-President or any Minister or Deputy Minister in their official
capacity, or any officer or employee of the state in his or her official capacity.87 Taken together,
these two sections have the effect that a claim may only be made within a limited period of six
months after a waiting period of two months from the date of serving a notice of intention to
sue.
The above provisions were discussed in the case of Michael Nyika and Crispen Tobaiwa v
Minister of Home Affairs, Commissioner-General of Police, Inspector Damburai and Constable
Lisborne Chibanda.88 In this case the applicants had challenged the constitutionality of the eightmonth time limit for suing the police. They also challenged the two months' notice requirement,
arguing that it was unreasonable, too short and unjustifiably restrictive of constitutional rights.
The result of these limitations was to deny redress to those with genuine claims, especially in a
social context where poverty and legal illiteracy abounds, and where legal aid is limited.
It was also contended that the absence of a power to condone or forgive non-compliance with
time frames where there were special circumstances was unconstitutional. Such a power would
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provide applicants with an opportunity to explain their non-compliance and, if good cause was
shown, to permit them an exemption from the limitation.
In finding for the plaintiffs, the High Court held that:
“It is precisely in the everyday role of the police as public servants that ordinary citizens
generally encounter challenges with members of the police for which they must be held
accountable.89 Actions may arise from alleged assaults, malicious prosecutions, false
imprisonment, negligence, death in custody and general human rights violations. A
provision which favours the police in terms of the limited time frame within which
unacceptable transgressions must be challenged does not accord with equal protection
before the law nor the right to access to courts within a reasonable time.”
For gross human rights violations, international law prohibits short prescription periods. The
court in the same case described the applicable law as follows:
“… Human rights standards have influenced the outlook on time as stipulated in the guiding
recommendations to the implementation of the International Covenant on Civil and Political
Rights to which Zimbabwe itself is a party. In terms of General Comment 31 where public
officials have committed violations of the Covenant, among the impediments to their legal
responsibility that should be removed by the state, are 'unreasonably short periods of
statutory limitation in cases where such limitations are applicable in suing violators'.”90
The court therefore declared section 70 of the Police Act inconsistent with sections 56(2)
and 69(2) of the Constitution and referred the matter to the Constitutional Court for
confirmation of the declaration of invalidity. Pending the Constitutional Court’s decision, the
plaintiffs’ actions were stayed. At the time of writing, however, six years after the cause of action
arose, the Constitutional Court is yet to determine the matter.
This delay continues to prejudice citizens pursuing anti-impunity claims arising from human
rights violations by members of the police service: ZLHR continues to be unable to litigate antiimpunity claims where clients have brought instructions outside the eight months provided by
the Act. As explained above, this results in the infringement of citizens’ rights to equal
protection before the law, the right to a fair trial within a reasonable time, and the right to
reparation for gross human rights violations.

3.2 State Liabilities Act: Execution or attachment of state property in
satisfying debts
Section 5 of the State Liabilities Act prevents the execution or attachment of the property of the
state and directs that judgment debts only be paid out of the Consolidated Revenue Fund. The
Government of Zimbabwe has a history of using this provision to escape from compensating
victims of human rights violations.
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The constitutionality of this provision was challenged in the case of Tendai Blessing Mangwiro v
Minister of Justice, Legal and Parliamentary Affairs and 2 others.91 The applicant had tried to no
avail to have the respondents pay an award of damages that had been granted to him by the
court in a previous matter.
The High Court upheld the application for a declaration of constitutional invalidity on the
grounds that the respondents could not become immune to the legal consequences of a court
order against them by virtue of section 5(2) of the State Liabilities Act.
Unfortunately, the Constitutional Court avoided dealing with the issue by dismissing the referral
for confirmation on the basis that the case had been improperly referred to that court by the
High Court.
ZLHR filed a chamber application to correct the order of the High Court. The matter was then
referred back to the Constitutional Court. In the meantime, however, the applicant was paid in
full, meaning that by the time that matter was re-set down at the Constitutional Court, the
referral for confirmation was able to be dismissed as academic, and overtaken by events. The
court once again was able to avoid making a ruling on constitutionality.
As a result of the failure of the Constitutional Court to confirm the unconstitutionality of section
5, ZLHR is faced with a flood of successful anti-impunity claims which, even if successful, may
not be enforceable, or may only be enforced after lengthy and costly mandamus and contempt of
court application proceedings. The victims of human rights violations perpetrated by the state
are thus deprived of redress.
ZLHR argues that the majority decision in the leading South African case of Nyathi should be
followed in Zimbabwe. In Nyathi, section 3 of the South African State Liability Act 1957 (the
equivalent of section 5(2) of the Zimbabwe State Liability Act) was declared unconstitutional on
the ground that the provision unjustifiably violated the right to equal protection of the law, the
right to dignity and the right of access to justice.92

ZLHR has filed numerous court applications seeking enforcement of orders for payment of
compensation to victims of human rights violations. In the Mangwiro case described above, the
court order ultimately resulted in the payment of the judgment debt. However, in other cases
such as the Panganayi case highlighted in Chapter 2, the judgment debts remain unpaid, leaving
victims without compensation. As was done in the Manjoro and Mudehwe cases, issuing
contempt of court proceedings against the state is the last resort in forcing the state to comply.
The Kenyan case of Republic v Permanent Secretary of Water Resources Management and
Development Ex-Parte Akamba Timber and Hardware Limited, describes perfectly the challenges
faced by ZLHR in litigating and enforcing anti-impunity claims as a direct result of the
obstructive operation of section 5 of the State Liabilities Act.93 The judge remarked as follows:
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“…The decree holder has his rights to obtain the fruits of his judgment but he has no means
of enforcing his such rights owing to statutory legal provisions which bar him from treating
the government as any other ordinary party against whom execution of a decree can issue!
In my view this position has made the Government departments adopt an attitude of
carelessness in the manner they conduct themselves particularly where they are defendants.
… in relation to civil cases brought against the Government … More often than not, the
Attorney General’s office will not file appearance or defence. Where by ’good luck’ such
appearance is filed, defence will rarely be filed. Where even by great good luck the defence is
filed, there will be no appearance or representation during the hearing of the suit. The battle
will however be only starting since the government will ignore requests to settle the
resultant decree.”
As in the Kenyan context outlined above, it has also become common practice for lawyers acting
for the state in Zimbabwe to miss court appearances, resulting in default judgments. When
ZLHR seeks to enforce the judgments, the state refuses to comply, forcing ZLHR to resort to
additional costly and time-consuming litigation.

3.3 Identification of perpetrators and suing in individual capacity
Section 6(d) of the State Liabilities Act regulates claims against individuals working for the state
who commit violations to be held accountable in their personal capacity, if their identities are
known.
Unfortunately, while some victims of state brutality may see the faces of their perpetrators they
usually cannot identify them. Further, even if they register official complaints, state institutions
are not willing to investigate and assist with their identification. It is impractical for victims to
be expected to gather the names of the assailants during the course of an assault. In most cases,
perpetrators have their faces covered up by balaclavas, masks, helmets, scarves or hats making
identification impossible.
As a result of these challenges in identification, claims are usually brought against
representatives of the relevant ministries (the Minister of Defence or the Minister of Home
Affairs) or institutions (the Commander of the Zimbabwe National Army and the CommissionerGeneral of Police) in their official capacities.
Summons filed on behalf of the victims against members of the security services continue to be
challenged as defective where the perpetrators have not been clearly identified. In some cases,
the police and army claim that the perpetrators were rogue elements or a ”third force” stealing
their uniforms to commit crimes. ZLHR have successfully challenged efforts to dismiss cases on
the grounds of non-identification of individual perpetrators on a number of occasions, arguing
that state officials are vicariously liable for the actions of uniformed officers acting in the course
and scope of their employment.

3.4 Devaluation of judgment debts
The ever-debilitating economic conditions in Zimbabwe also contribute to the difficulties in
seeking redress for victims of human rights violations. The Zimbabwean economy has not been
functioning well since the 2000s.94 In 2009, Zimbabwe adopted a multi-currency system where
the United States Dollar (US$) was the dominant currency. The multi-currency system sought to
94
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reduce hyperinflation, restore stability, increase budgetary discipline, and re-establish
monetary credibility.95
Since 2016, a number of new measures have been put in place in the financial and monetary
system, ranging from tightening the regulatory environment in the financial sector, to the
introduction of a currency known as “bond notes” in 2016.96 Bond notes were introduced as a
legal tender equivalent to the US Dollar. This resulted in market inefficiencies, shortage of
commodities, as well as the emergence of an informal market.97 The informal rate of exchange
shot up to 7:1 within a few weeks, forcing up import prices and giving rise to hyperinflation.98
On 20 February 2019, the Government of Zimbabwe combined three financial instruments – the
“bond notes”, electronic money and coins – into a new currency known as the “RTGS dollar”
(and later the Zimbabwe dollar (ZWL$)) at parity with the US Dollar at a one-to-one (1:1) rate
(Statutory Instrument 33).99
Since 2019 a number of statutory instruments have been promulgated to try to reduce inflation
without much success.
The effect of the 2019 Statutory Instruments, the Finance Act, inconsistent monetary policies,
and inflation and has meant that judgment debts in US Dollars have now been wholly devalued
when they are enforced in Zimbabwe dollars at a rate of 1:1 to the US$. This has negatively
affected the victims of state brutality as the damages awarded to them have been devalued
significantly.
ZLHR has attempted to challenge the devaluation of judgments in a number of cases. In the case
of Loveness Chiriseri v Commissioner-General of Police & Ors,100 lawyers made specific
submissions on the need to protect the value of claims issued in US Dollars, in accordance with
the principles of adequate compensation and restitution: the court agreed that the award should
be paid in US$ or the equivalent in ZWL$. In the Panganayi case, discussed in Chapter 2, ZLHR
also obtained a mandamus order that the original judgment in US$ be paid in US$ or the
equivalent in ZWL$.
More recently the Law Society of Zimbabwe has challenged the constitutionality of SI 33 of
2019: judgment is awaited.101 Due to the fact that SI 33 of 2019 was introduced into law through
the Presidential Powers (Temporary Measures) Act [Chapter 10:20] in terms of section 6 of
that statute, the SI technically expired on 21 August 2019 but the Finance Act is yet to be
amended to allow for exchange rates to be duly applied in relation to judgment debts.

95

Ibid.

96

Ibid.

97

Ibid.

98

Ibid.
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Presidential Powers (Temporary Measures) Amendment of Reserve Bank of Zimbabwe Act and Issue of Real
Time Gross Settlement Electronic Dollars (RTGS Dollars) Regulations, 2019 (Statutory Instrument 33 of 2019).

100

See Chiriseri v Commissioner of Police, Minister of Home Affairs & Officer in Charge, St Mary’s Police Station
11669 /18), Harare High Court unreported case 450/20-HH , 17 September 2019 & 8 July 2020.

101

Law Society of Zimbabwe v Minister of Finance and Economic Development et al Harare High Court

unreported case HC 1786/20.
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Chapter 4:
Conclusion and recommendations
4.1 Conclusions
Zimbabwe is yet to introduce comprehensive legal and institutional reforms which would signal
a break from the culture of violence and impunity that has marked the operation of its state
security services and would also allow for full accountability and effective reparations. Under
the “New Dispensation” additional regressive trends continue to undermine the fight
against impunity. In terms of practices, of particular concern is been the increased
involvement of the military in civilian affairs, including in violent crackdowns on peaceful
protesters such as those conducted on 1 August 2018 and January 2019, discussed in Chapter 1.
Human rights defenders have also frequently been the subject of abductions and torture by
unknown actors. Meanwhile the use of the police and the courts to oppose freedom of
expression, assembly and association is on the rise, through the application of arbitrary and
malicious arrests, lengthy pre-trial detentions, and trial proceedings lacking judicial
independence and impartiality.
In terms of the legal framework, the government has announced its intention to amend the
Criminal Law (Codification and Reform) Act in a way which would further entrench impunity.
The proposed provisions would: outlaw protests that coincide with international events;
criminalise “the unauthorised communication or negotiation by private citizens with foreign
governments”, and proscribe “unsubstantiated claims of torture and abductions that are
concocted to tarnish the image of government”.102
In such an oppressive operating environment, ZLHR’s advocacy efforts and anti-impunity
litigation play a critical role in challenging rights violations, particularly aided by the 2013
Constitution and its framework for strategic intervention, litigation and reform.103

4.1.1 Advocacy
The Constitutional Commissions created by Chapter 12 of the Constitution have expansive
mandates and powers that are not yet fully utilised in the service of combatting impunity. ZLHR
encourages the important monitoring and oversight role played by the Zimbabwe Human
Rights Commission, including as expressed through its detailed reports on the August 2018
and January 2019 violence.104 ZLHR also continues to engage with the National Peace and
102

https://zimfact.org/factsheet-zimbabwes-proposed-logan-act/; L Towindo “New law to criminalise unpatriotic
acts” The Sunday Mail (4 October 2020) available at https://www.sundaymail.co.zw/new-law-to-criminaliseunpatriotic-acts; Mugabe T “Government amends Private Voluntary Organisations Act” The Chronicle 15
March 2019 available at https://www.chronicle.co.zw/government-amends-private-voluntary-organisationsact/.

103

In addition to its progressive Bill of Rights, Chapter 11 provides for the establishment of an independent
complaints mechanism for the security services, for example, and Chapter 12 for critical independent bodies,
such as the Zimbabwe Human Rights Commission.

104

Zimbabwe Human Rights Commission Monitoring Report in the aftermath of 14 January to 16 January 2019
“Stay away” and subsequent disturbances. Available at http://www.zhrc.org.zw/monitoring-report-in-the-

aftermath-of-the-14-january-to-16-january-2019-stay-away-and-subsequent-disturbances/; Zimbabwe Human
Rights Commission Investigative Report on Chitungwiza Political Violence (Harare Province) 2018. Available at
http://www.zhrc.org.zw/download/investigative-report-on-chitungwiza-political-violence-harare-province2018/
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Reconciliation Commission (NPRC), particularly on issues related to impunity for the
Gukurahundi massacres ZLHR has litigated to expand its lifespan.105
ZLHR has also been actively involved in inputting into the draft bill that has been gazetted to
create an Independent Complaints Mechanism to investigate and provide redress for
misconduct on the part of members of the security services.106 In September 2020, the
Constitutional Court ordered the establishment of the mechanism as mandated in section 210 of
the Constitution.107 Close collaboration and monitoring by civil society actors will be critical to
ensure that the potential for the mechanism to generate institutional reform of the security
sector bears fruit.
ZLHR also participates in the National Transitional Justice Working Group (NTJWG) which,
amongst other issues, has been advocating for restorative justice for victims of the Gukurahundi
massacres. ZLHR will continue to consult with victims of historic atrocities through workshops
and consultative meetings. At the time of writing, NTJWG is working on a policy on exhumations
as a form of restorative justice for those who lost loved ones during Gukurahundi.108 ZLHR also
commits to contributing to a legal framework to remove amnesties for gross human rights
violations, and to facilitate truth and reconciliation processes.
Finally, ZLHR will increase its efforts to advocate with Parliament to amend the State
Liabilities Act and the Finance Act in ways which will promote accountability of the state and
its officials, as discussed in Chapter 3.

4.1.2 Litigation
With regard to anti-impunity litigation, the report has highlighted numerous challenges faced by
ZLHR in obtaining effective remedies for victims ranging from vexatious technical defences to
policies resulting in devaluation of judgment debts. In spite of these hurdles, ZLHR continues to
obtain numerous damages awards for victims. More recent cases indicate a judicial willingness
in some courts to adopt a progressive approach in anti-impunity claims:


105

In August 2018 Loveness Chiriseri was shot and critically wounded by police who
indiscriminately shot at a taxi, in which she was a passenger, when the driver failed to stop
at a police roadblock in Harare. In July 2020 in Loveness Chiriseri v Commissioner of
Police & Ors109 Honourable Justice Mushore determined that “police officers have one chief
and primary duty of care and that is to protect civilians” and awarded high damages to
Chiriseri on the basis that “culpability should be assessed subjectively to the particulars of
Concilia Chinanzvavana v Minister of Justice, Legal and Parliamentary Affairs and 4 Others (HC 455/18), HMA

13/19.
106

On 03 November 2020 Cabinet approved the formulation of the Zimbabwe Independent Complaints
Commission Bill H.B. 5, 2020 that would operationalise section 210. The Bill was published in a Government
Gazette Extraordinary on 24 November 2020 and was sent to the Portfolio Committee that shadows the
Ministry responsible for administering the Bill. At time of writing, the Portfolio Committee is yet to consult the
public through public hearings or oral evidence interviews prior to the first reading of the Bill in Parliament.
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Chironga & Mahiya v Minister of Justice, Legal and Parliamentary Affairs & Others (CCZ14/2020)

108

It was reported in October 2020 that the Ministry of Home Affairs and Cultural Heritage was in the process of
drafting a policy that would guide the exhumation and reburial of Gukurahundi victims. N Tshili “Govt crafts
Gukurahundi burials policy” The Chronicle (12 October 2020 available at https://www.chronicle.co.zw/govtcrafts-gukurahundi-burials-policy/ advocates for the inclusion of the NPRC in the Gukurahundi exhumation
processes.

109

See Chiriseri L v Commissioner of Police, Min.of Home Affairs & Oi/c St Mary’s Police Stn (HC 11669 /18), 20-

HH-450, High Court Harare, 17 September 2019 & 8 July 2020.
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the event and the wrongdoer's actions”. The court also accepted ZLHR’s legal submissions
that the value of the claim issued in US$ should be protected in accordance with the
principle of adequate compensation and restitution, rather than be issued in Zimbabwe
dollars at a rate of 1:1.110


In November 2020 in the cases of Varaidzo Chiyanike & Julius Choto v Commissioner
General of Police, Minister of Home Affairs & Cultural Heritage, and Rachid Siri 111 the
family of a victim of a police shooting received a progressive damages award in the
combined amount of ZWL$4 368 000.112 Not only was Choto’s widow Varaidzo awarded
damages for loss of support for her and her daughter, she and the deceased’s nondependent father were also awarded damages for nervous shock. The case is significant
both in terms of the extent of damages awarded and for recognition of the father as suffering
reasonably foreseeable harm from the traumatic circumstances of his son’s death. The
officer involved was also personally cited, creating a deterrent for other police officers to
refrain from arbitrary and excessive use of force against civilians.

Going forward ZLHR will pursue the confirmation by the Constitutional Court of precedent
setting judgments such as those in the Mangwiro113 and Nyika114 cases highlighted in Chapter 3,
in which judges declared sections of the State Liabilities Act to be unconstitutional. ZLHR will
explore public interest litigation challenging unconstitutional provisions of the Criminal Law
(Codification and Reform) Act which facilitate the persecution of those who attempt to expose
the violence and impunity of state agents. ZLHR will also consider adopting new litigation
strategies, such as using organisations acting in the public interest as applicants rather than
only using defendants facing charges in criminal matters, to prevent the state from simply
115
withdrawing charges or paying off victims to avoid issuing orders of constitutional invalidity.

4.2 Recommendations
Zimbabwe Lawyers for Human Rights makes the following recommendations:-

4.2.1 Recommendations to the state
State institutions in Zimbabwe such as the Zimbabwe National Army, the Police Service and the
National Prosecuting Authority continue to violate citizens’ rights with impunity, supported by
repressive laws and systems that do not allow for accountability and justice for victims. ZLHR
calls on the state to disassemble the structures of impunity through institutional reform by:


Investigating, prosecuting and holding to account perpetrators of human rights
violations including those who give the orders to violate human rights, those who carry out

110

The court determined that in a multi-currency climate, particularly in an unsteady economy, courts have the
discretion to make awards of damages in United States dollars and awarded damages in the amount of
US$16,788. 75, or its equivalent in local currency on a willing buyer/willing seller basis.

111

Varaidzo Chiyanike & Julius Choto v Commissioner-General of Police, Minister of Home Affairs & Cultural
Heritage, and Rachid Siri, High Court Harare, 25 November 2020 (HC 6409/19; 20-HH-999).

112

On 14 January 2019 a 22-year-old bystander Kelvin Tinashe Choto was killed by a uniformed police officer
Rachid Siri during protests outside of Chitungwiza Police Station.

113

Tendai Blessing Mangwiro versus Minister of Justice, Legal and Parliamentary Affairs and Minister of Home
Affairs and the Attorney-General of Zimbabwe Harare High court unreported case (HC 1027/17) (CCZ 23/18)
114
Michael Nyika and Crispen Tobaiwa v Minister of Home Affairs and Commissioner-General of Police NO and
Inspector Damburai and Constable Lisborne Chibanda Harare High court unreported case HH 181-16.
115

As permitted under section 85(1)(d) of the 2013 Constitution.
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such orders, and those who exceed their legal orders and carry out human rights violations.
They should also be subject to disciplinary action where appropriate;


Implementing the recommendations of the Report of the Commission of Inquiry into
1 August 2018 Post-Election Violence (Motlanthe Commission of Inquiry), notably that:
1. The police urgently complete their investigations to enable the prosecution of those
persons responsible for all alleged crimes committed on 1 August 2018.116
2. Those particular members of the military and the police found to have been in breach of
their professional duties and discipline on 1 August 2018 be identified as soon as
possible for internal investigations and appropriate sanction, which should include
hearing from the victims and their families for impact assessment and to provide the
necessary compensation.117
3. The state should incorporate human rights standing orders for the police and also
provide human rights training to all police at recruitment, and periodically, in line with
the commission of inquiry recommendations;118



Implementing of the recommendations of the Zimbabwe Human Rights Commission
Monitoring Report in the aftermath of the 14-16 January 2019 “stay away” and
subsequent disturbances. Chief among those is to stop of the use of live ammunition by the
police in dealing with civil disturbances and to properly investigate cases whenever an
offence is alleged to have been committed, instead of using dragnet arrests and crackdowns
on citizens, many of whom are not linked to the commission of the alleged offences;



Urgently complying with court orders and compensating and providing redress to all
victims of state violence and human rights abuses, including affected family members and
dependents of the deceased;



Implementing guarantees of non-repetition reparations measures such as: institutional
and legal reform; re-training the security sector;119 introducing history and civic education
addressing past atrocities in schools and universities; and the issuance of public apologies
for state involvement in such atrocities;



Ratifying international treaties that ensure redress for gross human rights violations,
including the UN Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, the Optional Protocol to the International Covenant on Civil and

116

Report of the Commission of inquiry into the 1st August 2018 Post-Election violence (The Motlanthe Inquiry

Report), Recommendation 7.6 (a).
117

Ibid.

118

Ibid. See Recommendation 7.4 (d) which states that the police should be further trained to be professional
and nonpartisan.
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In re-training members of the security sector, the authorities must follow the standards set by the United
Nations Basic Principles on the Use of Force and Firearms by Law Enforcement Officials as well as the African
Commission Guidelines on the Conditions of Arrest, Police Custody and Pre-trial Detention in Africa (Luanda
Guidelines). Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba,
27 August to 7 September 1990, https://www.ohchr.org/en/professionalinterest/pages/
useofforceandfirearms.aspx; African Commission Guidelines on the Conditions of Arrest, Police Custody and
Pre-trial Detention in Africa (Luanda Guidelines) https://www.achpr.org/public/Document/file/English/
conditions_of_arrest_police_custody_toolkit.pdf.
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Political Rights, and the International Convention for the Protection of All Persons from
Enforced Disappearance. Further to that, the state should ensure the implementation of the
standards set out in the Guidelines And Measures for the Prohibition and Prevention of
Torture, Cruel, Inhuman Or Degrading Treatment Or Punishment In Africa (Robben Island
Guidelines);120


Acknowledging the importance, rights and legitimacy of civil society organisations
(CSOs) in the country, ensuring a legal framework and operating environment in which
CSOs can operate freely and effectively, in line with internationally guaranteed human rights
standards and best practices.121

4.2.2 Recommendations to Parliament of Zimbabwe
In line with Principle 38 of the Updated Set of Principles for the Protection and Promotion of
Human Rights through Action to Combat Impunity, which provides that legislation and
administrative regulations that contribute to or legitimise human rights violations must be
abolished, ZLHR recommends:


The urgent amendment of section 70 of the Police Act [Chapter 11:10] to allow for
applications to be made within the ordinary three-year prescription period for ordinary
rights violations and to remove any statutory time limitation for gross violations of
international human rights and humanitarian law, in line with international law;



The urgent amendment of section 5 of the State Liabilities Act [Chapter 8:14] to allow
for attachment of state property to satisfy judgment debts;122



Amendment of the High Court Rules of Zimbabwe, the Magistrates Court Rules and the
State Liabilities Act to clearly address the citing of defendants and respondents in
their official capacity in summons claims, where individual perpetrators have not been
identified and the responsible officials are cited in terms of vicarious liability;



Amendment of the Finance Act [Chapter 23:04] and repeal of Statutory Instruments to
address the fallacy that judgment debts awarded in US$ may be satisfied in ZWL$ at a rate of
1:1, to allow for satisfaction of judgment debts in US$ or in ZWL$ at the prevailing exchange
rate;



Amendment of the Criminal Law (Codification and Reform) Act [Chapter 9:23] to
criminalise torture and enforced disappearances and to repeal repressive provisions such as
sections 22 (subverting constitutionally elected government), 33 (insulting or undermining
the authority of the President) and 31(a) (issuing false statements undermining public
confidence in a law enforcement agency);

120

Guidelines And Measures For The Prohibition And Prevention Of Torture, Cruel, Inhuman Or Degrading
Treatment Or Punishment In Africa (Robben Island Guidelines) http://hrlibrary.umn.edu/instree/
RobbenIslandGuidelines.pdf. See also Practical Guide for Implementation of the Robben Island Guidelines
https://www.achpr.org/public/Document/file/Any/rig_practical_use_book.pdf.

121

An Assessment of CSOs Operating Environment in Zimbabwe post-November 2017, A study commissioned by
Zimbabwe Lawyers for Human Rights and Trócaire See Recommendation 8.2.

122

Although there are only a few countries which allow for attachment and execution of State property to satisfy
judgment debts, ZLHR recommends the best practice approach of Queensland in Australia in which the
legislation does permit attachment of state assets which are deemed to be non-essential to the proper
functioning of the state. The Queensland Crown Proceedings Act of 1980 allows for execution against state
assets (Section 11 (2)).
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Amendment of sections 8, 10, 12, 13, 15 and 16 of the Maintenance of Peace and Order
Act [Chapter 11:23] (controlling public demonstrations and gatherings), that impose
arbitrary restrictions on freedom of expression, assembly, association, movement and
personal liberty;



Amendment of the Missing Persons Act [Chapter 5:14] and the issuance of Exhumations
Regulations to allow for proper investigation, assistance and redress to family members of
victims of enforced disappearances, and to provide for what should happen to the remains
of people killed extra-judicially in accordance with the Convention for the Protection of All
Persons from Enforced Disappearance, the Minnesota Protocol on the Investigation of
Potentially Unlawful Death (2016)123 and the Guiding Principles/Model Law on the Missing
by the International Committee of the Red Cross;124



Abandoning proposals to amend the law in ways which will undermine the fight
against impunity including proposals to: restrict the operations of CSOs, outlaw protests
that coincide with international events, criminalise communications or negotiation by
private citizens with foreign governments, and to proscribe the making of “unsubstantiated
claims of torture and abductions that are concocted to tarnish the image of government”.



Repealing of amnesties for crimes against humanity and gross human rights violations
constituting serious crimes under international law.

4.2.3 Recommendations to the courts


Ensure non-discrimination, equal protection of the law, access to justice and
appropriate relief for victims of human rights violations, avoiding the use of procedural
technicalities to restrict access, in accordance with section 85(3) of the Constitution, and the
African Commission Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa, 2003;125



Apply a broad application of standing to allow for victims, victims’ family members, other
interested parties, and those acting in the public interest to be granted audience to seek
appropriate remedies before the courts: to allow for the progressive determination of
constitutional and human rights matters in the public interest;



Adopt a broad, progressive, generous and purposive approach in interpreting the
Constitution, that gives expression to the underlying values of the Constitution;



Apply relevant international laws, both customary international law and treaties to
which Zimbabwe is a state party, when determining cases and delivering judgments
pertaining to the protection of human rights and victims’ right to an effective remedy for
rights violations;

123

The Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016), (The Revised United
Nations Manual on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions) Office of the United Nations High Commissioner for Human Rights, New York/Geneva, 2017,
https://www.ohchr.org/Documents/Publications/MinnesotaProtocol.pdf.

124

https://www.icrc.org/en/document/guiding-principles-model-law-missing-model-law.
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African Commission Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, 2003
https://www.achpr.org/legalinstruments/detail?id=38.
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Ensure prompt and efficient determination of cases relating to rights violations and
constitutional matters, especially where serious human rights violations are at stake, in
accordance with the right to a fair trial in terms of sections 69(2) and 165(1)(b) of the
Constitution, the International Covenant on Civil and Political Rights and the Principles and
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, 2003;126



Maintain judicial independence, freedom from executive influence and separation of
powers in accordance with section 165 of the Constitution and International Principles on
the Independence and Accountability of Judges, Lawyers and Prosecutors127 including the
Basic Principles on the Independence of the Judiciary;128



Issue judgments and orders which challenge the use of arbitrary arrests, detentions,
and malicious prosecutions by the state which undermine the protection of persons
exercising their rights and freedoms;



Issue judgments against the use of unconstitutional laws and practices and
declarations of constitutional invalidity and, for the Constitutional Court, to confirm such
declarations of invalidity in the public interest, even where charges have been withdrawn
against individual defendants or plaintiffs’ judgment debts have been paid.

4.2.4 Recommendations to the Zimbabwe National Army


Comply with its constitutional mandate in terms of sections 208, 44, 45 and 3(2)(b) of
the Constitution, and desist from intervention in civilian affairs and excessive use of
force against citizens;



Conduct re-training of soldiers on human rights and lawful use of force in accordance
with the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials;129



Impartially investigate, discipline and prosecute soldiers who have committed rights
violations in the course of their duties, and provide redress including official reports,
compensation and public apologies to victims;



Cease misuse of public funds by instructing private lawyers, contrary to the Attorney
General Office’s Amendment Act, No.6 of 2020, and to deploy instead the Civil Division of
the Attorney-General’s Office in cases where the ZNA and Ministry of Defence have been
cited as defendants.

126

Ibid.

127

International Principles on the Independence and Accountability of Judges, Lawyers and Prosecutors Practitioners Guide International Commission of Jurists, 2007 (2 Ed) https://www.refworld.org/pdfid/
4a7837af2.pdf.

128

Basic Principles on the Independence of the Judiciary, adopted by the Seventh United Nations Congress on
the Prevention of Crime and the Treatment of Offenders held at Milan from 26 August to
6 September 1985 and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of
13 December 1985, https://www.ohchr.org/en/professionalinterest/pages/independencejudiciary.aspx.

129

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Adopted by the Eighth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7
September 1990, https://www.ohchr.org/en/professionalinterest/pages/useofforceandfirearms.aspx.
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4.2.5 Recommendations to the Zimbabwe Police Service


Comply with its constitutional mandate and duty of care to protect citizens in terms of
sections 219, 208, 44, 45 and 3(2)(b) of the Constitution, and desist from malicious
arrests and arbitrary use of pre-trial detention and excessive use of force against
human rights defenders and ordinary citizens;



Conduct re-training and education programmes for police members on human rights
and lawful use of force in accordance with best practice international human rights
standards and principles, including the Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials130 as well as the African Commission Guidelines on the
Conditions of Arrest, Police Custody and Pre-trial Detention in Africa (Luanda Guidelines);131



Impartially investigate complaints of police brutality, including those recommended by
the Motlanthe Commission and the Zimbabwe Human Rights Commission on the January
2019 disturbances;



Impartially investigate, discipline and prosecute police officers who have committed
rights violations in the course of their duties.



Ensure impartial investigations into missing persons and unlawful deaths, and
assistance to family members without further re-traumatisation, in accordance with
the Convention for the Protection of All Persons from Enforced Disappearances, the
Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016)132 and the
Guiding Principles / Model Law on the Missing by the International Committee of the Red
Cross.133

4.2.6 Recommendations to the Zimbabwe Human Rights Commission


Effectively discharge its mandate of ensuring appropriate redress for all violations of
human rights and for injustice, without fear or favour.



Make full use of the powers of the Complaints Handling and Investigations Unit,
including: to make recommendations to relevant public bodies, officials and institutions; to
submit special reports where necessary to the relevant Minister to present to the President
and lay before Parliament; and, where necessary, to institute actions for redress of human
rights violations in the courts;



Follow up on previous reports and recommendations and bring motions to
Parliament or before the courts where the state has failed to take actions, for example in
relation to the August 2018 and January 2019 atrocities;

130

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Adopted by the Eighth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7
September 1990, https://www.ohchr.org/en/professionalinterest/pages/useofforceandfirearms.aspx.

131

African Commission Guidelines on the Conditions of Arrest, Police Custody and Pre-trial Detention in Africa
(Luanda Guidelines) https://www.achpr.org/public/Document/file/English/
conditions_of_arrest_police_custody_toolkit.pdf.
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The Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016): The Revised United Nations
Manual on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions Office
of the United Nations High Commissioner for Human Rights, New York/Geneva, 2017,
https://www.ohchr.org/Documents/Publications/MinnesotaProtocol.pdf.

133

https://www.icrc.org/en/document/guiding-principles-model-law-missing-model-law.
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Recommend to Parliament effective legal reform to curb impunity and protect human
rights in Zimbabwe, as highlighted above in the Recommendations to Parliament section,
including the criminalisation of international crimes such as torture and enforced
disappearance, and the revocation of archaic and draconian laws restricting freedom of
expression, association and assembly;



Monitor the systematic arbitrary use of arrests and pre-trial detention to punish
human rights defenders, and monitor the inhuman and degrading conditions of prisons
particularly during the COVID-19 pandemic.

4.2.7 Recommendations to the National Peace and Reconciliation Commission


Advocate for the revocation of amnesty laws to allow for criminal investigation and
prosecution of perpetrators of crimes against humanity;



Establish and implement restorative justice programmes for victims of the Gukurahundi
massacres;



Urge the Government to conduct exhumations, reburials and make pronouncement of
death of Gukurahundi victims; and to provide for proper investigation, assistance and
redress, including public apologies, to family members of victims of enforced disappearance
and extra-judicial killing; including through amendment of the Missing Persons Act [Chapter
5:14] and issuance of Exhumations Regulations;134 in accordance with family members’ right
to know the truth, for healing purposes and closure, and to allow descendants to acquire
identity documents.

134

In accordance with the Convention for the Protection of All Persons from Enforced Disappearances, the
Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016), (The Revised United Nations

Manual on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions) Office
of the United Nations High Commissioner for Human Rights, New York/Geneva, 2017,
https://www.ohchr.org/Documents/Publications/MinnesotaProtocol.pdf; and the Guiding Principles / Model
Law on the Missing by the International Committee of the Red Cross, https://www.icrc.org/en/document/
guiding-principles-model-law-missing-model-law.
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Appendix:
Know Your Rights: Encounters with the Security Services
The Security Services consist of the Defence Forces, the Police Service, the intelligence
services, the Prisons and Correctional Service, and any other security service established by
Act of Parliament.
Where do their powers come from?
Sections 211-212 of the Constitution and the Defence Act [Chapter 11:02] provide for the
functions of the Defence Forces. Section 219 of the Constitution and the Police Act [Chapter
11:10] provide for the establishment for the Police Service. Section 224 of the Constitution
deals with establishment of intelligence services; and section 227 of the Constitution and
the Prisons Act [Chapter 07:11] provides for the Prisons and Correctional Services and its
functions.
Are members of the security services above the law?
No. Section 208 provides that members of the security services must act in accordance with
the Constitution and the law and section 206(3)(b) of the Constitution provides that the
protection of national security must be pursued with utmost respect for the rule of law.
Section 208(2) of the Constitution further provides that the security services may not:

(a) act in a partisan manner;
(b) further the interests of any political party or cause;
(c) prejudice the lawful interests of any political party or cause; or
(d) violate the fundamental rights or freedoms of any person
Do they have a duty to protect human rights?
Yes. Section 208(2)(d) of the Constitution provides that the security services may not violate
the fundamental rights or freedoms of any person. Section 206(3)(a) of the Constitution
provides that the protection of national security must be pursued with utmost respect for
the fundamental rights and freedoms and the democratic values and principles enshrined in
the constitution. Section 44 of the Constitution imposes a duty on the state and every
person, including juristic persons, and every institution and agency of the government at
every level to respect, protect, promote and fulfil rights set out in the Bill of Rights of the
Constitution.
When is an arrest lawful?
In order for an arrest to be lawful there must be reasonable suspicion that a person has
committed, or is about to commit a criminal offence.

Who has power to arrest?
 A peace officer (magistrate, judge, sheriff, or deputy sheriff, police officer, prison
officer, immigration officer and inspector of mines, etc)
 A private person can arrest in certain circumstances and the arrested person must be
taken to the police
As a general rule members of the Zimbabwe National Amy cannot carry out civilian arrests
as they are not listed by the Criminal Procedure and Evidence Act [Chapter 9:07] as peace
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officers. They are required by law to immediately hand over any criminal suspects to the
appropriate civilian authorities such as the police. However, they can carry out civilian
arrests if the Minister of Justice, Parliamentary and Legal Affairs through a statutory
instrument has designated them with such powers.
What do to if you are arrested

DO NOT resist arrest. The police are authorised to use minimum force (which may turn
fatal) in dispersing an “unlawful gathering” or in effecting an arrest.
(1)

Rights upon arrest
 To be informed immediately of the reason of arrest;
 To contact a spouse or partner, or a relative or legal practitioner, or anyone of
their choice at the expense of the state;
 To consult in private with a lawyer, or a medical practitioner of choice at own
expense;
 Not to be killed, tortured, assaulted, humiliated or treated in an inhuman and
degrading manner.

(2)

Detained person’s rights
Once arrested a person may be detained and they have the following rights:
(i)
(ii)

To let a relative know where they are detained
To be detained at a lawful place, i.e police cells NOT army barracks or Central
Intelligence Organisation holdings
(iii) To communicate with and be visited by:
 spouse or partner
 relative
 religious counselor of choice
 lawyer of choice
 medical practitioner of choice
 any person of choice subject to reasonable restrictions
(iv) To be held in a hygienic, humane and healthy place of detention consistent
with human dignity which includes:
 opportunity for physical exercise;
 provision of adequate accommodation, ablution facilities, personal hygiene,
nutrition, appropriate reading materials and medical treatment.
(v) Not to be tortured or treated in an inhumane or degrading manner;
(vi) To meet and consult in private with a lawyer of choice;
(vii) To be fed decent food or to have food brought by relatives;
(viii) To be examined by a medical doctor when ill or if injured during arrest;
(ix) To be produced before a court within 48 hours of arrest. The 48 hours
INCLUDES weekend and public holidays. A person who has not been brought
before a court within the 48 hour period MUST be released immediately unless
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their detention has been extended by a competent court before the 48 hours
expired.
(3)

Rights during interrogation by police
 To be informed promptly of the right to remain silent and its implications;
 To remain silent and not incriminate themselves (however, inferences may be
drawn from the silence, and anything said can be used as evidence against the
person);
 Not to be forced through physical force or mental threats etc into confessing or
admitting to committing a crime;
 Not to be forced to record and sign a statement in the absence of a lawyer;
 To be interrogated by the police only.

(4)

Appearing in court for the first time
The police have a duty to compile a docket and take the detained person to a court of
law. In court the detained person is referred to as an “accused” person.
The accused person has the right to:








(5)

Be represented by a lawyer, and to have the remand hearing stopped until the
lawyer arrives;
Inform the court of any complaints against the police or other persons while in
custody such as assault, torture or any other harassment;
Be charged or to be informed of the reason why their detention should continue
or to be released;
Tell the magistrate if they were made to sign a warned and cautioned statement
admitting an offence after having been tortured or forced to do so, so that the
statement is not submitted as evidence against the accused;
Challenge remand – the postponement of the matter on the grounds that no
offence has been disclosed;
Apply for and be granted bail;
Be addressed with courtesy by the officials.

Bail application
When a person is taken to court for the first time, they may apply for bail. The court is
more likely to grant bail where an accused highlights the following:
 no likelihood of absconding;
 offer to report to police station near home at a specified interval;
 will not interfere with witnesses;
 will not commit another offence on bail.
Where the prosecutor opposes bail, the prosecutor must prove in court that bail must
not be granted.
The court may then grant bail, with or without conditions such as paying a sum of
money at the clerk of court or reporting at a nearest police station.
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The accused should explain their financial capacity so that the court requests that a
reasonable amount be paid.
(6)

Remand in preparation for trial
A matter is usually remanded/postponed to prepare for trial. Reasons for remand
include:
 Police need time to carry out further investigations
 To provide the accused person adequate time to prepare their defense
 For the prosecutor to prepare for the case
 Any other reasonable reason
A remand period must not be for a long unreasonable period and the accused has
rights to demand for a speedy trial.
Remand “out of custody” is when you are released to attend trial coming from home.
A person must not be remanded for more than 14 days unless the accused agrees to a
longer period of remand.
An accused who is constantly put on remand without their case being taken to trial
can make an “Application for refusal” of further remand.

CHALLENGING VIOLATIONS OF YOUR RIGHTS
NOTE: if there are reasonable grounds to believe that a person is being detained illegally or if it is
not possible to ascertain the whereabouts of a detained person, ANY person may approach the
High Court for a remedy

Why and when to approach the court
If your rights have been violated or are under threat of being violated you can approach the
court to lawfully protect your interests, or another person’s or institution’s interest: this
must be done in a timely way.
Where does the right to approach the court come from?
The right comes from the human rights instruments to which Zimbabwe is a state party, as
enshrined in the Constitution and the laws providing for the establishment of the court
system, including the relevant court acts and rules of court. Section 85(1) of the Constitution
provides that any person acting in their own interests; any person acting on behalf of
another person who cannot act for themselves; any person acting as a member, or in the
interests, of a group or class of persons; any person acting in the public interest; any
association acting in the interests of its members; is entitled to approach a court, alleging
that a fundamental right or freedom enshrined in the Bill of Rights has been, is being or is
likely to be infringed and the court may grant appropriate relief, including a declaration of
rights and an award of compensation
What does it mean to approach a court in a civil matter?
Civil cases start when a person, company or other institution that has legal standing sends a
letter of demand or notice of intention to sue, followed by filing papers in court.

A “plaintiff” in a summons claim, or an “applicant” in an application, starts the case against
the “defendant” or “respondent”: there can be more than one plaintiff/applicant or
defendant/ respondent.
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Step 1: Notice of intention to sue (letter of demand)
 When taking anyone working or representing the government to court, such as a
police officer, Minister or any employee of the state in their official capacity, a notice
of intention to sue must be written and be served on those named in it;
 This must be done at least 60 days before the process is taken forward, so there is
need to mind the time when such claims can expire;
 When suing the police, the action including the notice of intention to sue must be
commenced within 8 months from the date on which the cause of action arose.
Stage 2: Actual court process
Summons
A civil claim for damages or other relief may be initiated in either the Magistrate Court or
High Court by summons. Summons is an order for the defendant/s to appear before a judge
or magistrate to present his/her/their defence. Once a summons is issued by the plaintiff,
the defendant who receives the summons must respond to the claims made to avoid a
default judgment being issued against them. In the Magistrates Court, the defendant has
seven days to respond. In the High Court the defendant has ten days. These days do not
include the day a person is served with the summons.
How do defendants respond to summons?
 Entering an “Appearance to Defend”: this is when the defendant wants to defend
the claim/s.
 “Consent to Summons”: if the defendant does not wish to defend the action, he/she
may consent to the judgment.
Reply/ Replication
After the defendant has filed an “Appearance to Defend”, the plaintiff has an opportunity to
file a “Reply/ Replication”.
Trial Proceedings
Once all documentation has been filed, the matter proceeds to pre-trial conference and
then trial proceedings where both parties have the opportunity to call witnesses to support
their case. The magistrate or judge then issues judgment based on the evidence. There is a
right of appeal from most courts other than the Supreme Court (except on constitutional
matters, to the Constitutional Court).
Application
An application is issued when a matter may be determined on the papers, when there is no
dispute of facts requiring a trial with witnesses giving evidence. It is most commonly used
for interdict applications seeking mandamus orders (ie. directions for the state to do
something) and declaratory orders (eg. declarations that a law or practice is
unconstitutional). The urgent chamber application procedure is also used for urgent matters
such as habeas corpus applications.
How do respondents respond to applications?
 Filing a notice of opposition and opposing affidavit within the time stated on the face
of the application. This must be signed and stamped
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Answering Affidavit
The applicant may respond to the notice of opposition and opposing affidavit with an
Answering Affidavit.
Hearing
Once all documentation has been filed, the matter is referred for a hearing. Both parties
have an opportunity to present their arguments and the magistrate or judge will then issue
their judgment. There is a right of appeal from most courts other than the Supreme Court
(except on constitutional matters, to the Constitutional Court).
When you are given papers check if there is an official date stamp and that it is signed by a court
official. All court processes must be issued by a designated official: the clerk of court (for the
lower courts) or the Registrar (for the superior courts).

What happens when you ignore court process?
 The other party may apply and obtain default judgment
 Default judgment is as the name suggests an enforceable judgment obtained by
default, i.e. failure to respond on time to the summons or application

How to contact ZHLR
In case of any violation of your human rights violations contact ZLHR on the Hotlines listed
below:
National Hotline: +263 772 257 247
Bulawayo/Midlands & Matabeleland Hotline: +263 773 855 635
Manicaland & Masvingo Hotline: +263 773 855 718
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