
MARANGE-For a few goats and a turkey, a 
traditional leader with little regard for women and 
children’s rights sold the family home, leaving 
other family members who included four minor 
children homeless.

But a court has reversed the move following the 
intervention of Zimbabwe Lawyers for Human 
Rights (ZLHR). 

A Mutare Magistrate told the man, Stoneage 
Chinowaita, that the age of male oppression 
of females has long passed and overturned his 
decision to sell the family homestead.

The oldest male in his family and also the village 
head, Stoneage had unilaterally sold the family 
homestead in October without the consent of his 
elderly sister. Their parents are dead.

Stoneage’s argument was that as the surviving male 
head of the family, he had a right to dispose of the 
family inheritance without regard to the concerns 
of female family members.

According to Stoneage’s reasoning, the communal 
home belonged to the male heir while women 
and girls should get married and stay in the  
husband’s homes. 

The case highlights how women, particularly 
those from poor communities, are still battling for 
equality despite the progress made in crafting laws 
and policies protecting and promoting their rights. 
The case, and several others handled by ZLHR, 
also shows how some community leaders such 
as village heads and chiefs are at the forefront of 
oppressing women and children.

“It is against such chauvinist tendencies that the 
Bill of Rights included and protected women’s 
rights hence recourse to the courts,” said Abishel 
Chinowaita, a 69-year-old biological sister to 
6WRQHDJH��6KH�VDLG�WKLV�LQ�D�FRXUW�DSSOLFDWLRQ�¿OHG�
to stop the eviction from the homestead. 

Four minors aged between two and nine years 
also approached the court together with Abishel, 
arguing that Stoneage’s actions would render  
them homeless.

They were represented by Peggy Tavagadza  
of ZLHR.

Abishel had been staying at the family homestead 
without any threats of eviction for more than 20 
years after her divorce in 1996 until Stoneage 
sought to evict her on 14 October this year.

Her brother, who has his own separate homestead 
in the same village, told her that women of her age 
should be married and staying with their husbands. 

He told her he had used his powers as the male child 
to sell the homestead, before introducing another 
man, Mufundirwa Tidani, as the new owner of  
the property. 

6WRQHDJH� LV� FLWHG� ZDV� WKH� ¿UVW� UHVSRQGHQW� LQ�
the application while Tidani was cited as the  
second respondent.

“The 2nd Respondent paid him two beasts, four 
goats and a turkey. The 1st Respondent has his own 
home and has no basis whatsoever of disposing 
WKH� IDPLO\� KRPH� ZKLFK� LV� KRPH� WR� ¿YH� IDPLO\�
members,” said Abishel. 

She said Tidani informed her of his immediate 
intentions to demolish the two huts, a move that 
would have rendered Abishel and the minor 
children homeless ahead of the rainy season.

“I believe that I am being unlawfully evicted from 
the family home mainly because I am a woman 
and at my age I am expected to be in my husband’s 
house. I have been residing at the family homestead 
for 20 years and has no other place to call home,” 
said Abishel in the court application.

“The 1st Respondent will not be prejudiced in any 
way as he has his own homestead and he is also 
the village head who has power to allocate another 
portion of land to the 2nd Respondent,” she said.

The Mutare Magistrate barred Stoneage or his 
agents from disturbing or interfering in any 
way with Abishel and the children’s stay at the 
Chinowaita homestead.

The Magistrate prohibited Tidani from demolishing 
the two huts at the homestead and taking occupation 
of the homestead.

Tavagadza, the ZLHR lawyer who represented 
the family, said the case showed the importance 
of taking human rights literacy to grassroots 
communities to ensure that vulnerable groups are 
aware of their constitutional rights. 

�� 3OHDVH�UHDG�3DJH���IRU�.QRZ�<RXU�5LJKWV�
and also some of the cases women’s 
rights that ZLHR has handled 
in the past. 

For feedback please email ZLHR on: info@zlhr.org.zw or visit: www.zlhr.org.zw

24 October 2016

L MonitoregalThe

Distributed without any inserts

Edition 359

@ZLHRLawyersZimbabwe Lawyers for Human Rights

Fighting for women 
and children’s rights..
Peggy Tavagadza

Stone Age bigot
...traditional leader sells family home for goats  
...elderly woman, four minor children left homeless
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Protecting women's rights...
Victory
...High court rules widow can recover property from in-laws
...Chiefs, traditional customs cannot be used to suppress women 

Village head grabs 
widow’s beast,  
ZLHR intervenes

Section 17
Gender balance
1.  The State must promote full gender balance in Zimbabwean society,  
 and in particular -
a.  the State must promote the full participation of women in all spheres of Zimbabwean  
 society on the basis of equality with men;

Section 56
Equality and non-discrimination
$OO�SHUVRQV�DUH�HTXDO�EHIRUH�WKH�ODZ�DQG�KDYH�WKH�ULJKW�WR�HTXDO�SURWHFWLRQ�DQG�EHQH¿W�RI� 
the law.
2.  Women and men have the right to equal treatment, including the right to equal   
 opportunities in political, economic, cultural and social spheres.
3.  Every person has the right not to be treated in an unfairly discriminatory manner on such  
 grounds as their nationality, race, colour, tribe, place of birth, ethnic or social origin,  
� ODQJXDJH��FODVV��UHOLJLRXV�EHOLHI��SROLWLFDO�DI¿OLDWLRQ��RSLQLRQ��FXVWRP��FXOWXUH��VH[��� �
 gender, marital status, age, pregnancy, disability or economic or social status, or whether  
 they were born in or out of wedlock.

Section 80 
Rights of women
1.  Every woman has full and equal dignity of the person with men and this includes
 equal opportunities in political, economic and social activities.
2.  Women have the same rights as men regarding the custody and guardianship of children,  
 but an Act of Parliament may regulate how those rights are to be exercised.
3.  All laws, customs, traditions and cultural practices that infringe the rights of women  
 conferred by this Constitution are void to the extent of the infringement.

.QRZ�<RXU�5LJKWV

Beauty Moyo

Fla
sh

back
%8/$:$<2�$����\HDU�ROG�ZLGRZ�ZKR�KDG�
been stripped of household property by her in-
laws with the help of a traditional chief has 
won a court ruling allowing her to recover  
the items.

In a case that puts the rights of women into 
sharp focus, Beauty Moyo can now recover 
property grabbed by Chief Mutevaidze of 
Mberengwa after the Bulawayo High Court 
ruled that the chief had acted outside his  
legal power. 

7KH�FDVH�LV�DOVR�VLJQL¿FDQW�LQ�WKDW�LW�KLJKOLJKWV�
the unconstructive role of some traditional 
chiefs in perpetuating the subjugation of 
women despite the equality enshrined in  
the Constitution

Chief Mutevaidze had planned to sell the 
SURSHUW\�WR�UHFRYHU������KH�FODLPHG�ZDV�D�¿QH�
for Moyo’s decision to unveil the tombstone 
of her husband, without informing “most” 
family members.

Felix Moyo, a brother-in-law, reported her to 
the chief.

The property was spared from going under 
the hammer in May after Justice Nokhutula 
Moyo granted a provisional order halting the 
DXFWLRQLQJ� RI� WKH� LWHPV� XQWLO� WKH� ¿QDOLVDWLRQ�
of Moyo’s application for the High Court to 
review the chief’s ruling.

Last week, Justice Moyo granted the 
application for review. She ruled that Chief 
Mutevaidze had no jurisdiction to hear the 
matter as the widow is a Christian whose life 
is not detected by traditional customs. 

7KH�UXOLQJ�QXOOL¿HV�WKH�ZDUUDQWV�XVHG�WR�DWWDFK�
Moyo’s property by the Bulawayo messenger 
of Court.

Lizwe Jamela and Nosimilo Chanaiwa of 
Zimbabwe Lawyers for Human Rights 

represented Moyo.

The Messenger 
of Court had 
attached 
Moyo’s 
property 
from her 
Bulawayo 
home 
following 
the chief’s 

ruling.

Moyo was hauled before Chief Mutevaidze 
in February on allegations of disregarding 
traditional customs after she held a tombstone 
unveiling ceremony for her late husband 
Robbie, who died in March 2013.

The chief proceeded to order her to pay to 
the brother-in-law a beast and nine goats. 
7KH�RUGHU�ZDV�VXEVHTXHQWO\�FRQ¿UPHG�E\�WKH�
Mberengwa Resident Magistrate resulting in 
warrants against her property in her Bulawayo 
home being issued.

7KH� FKLHI� KDG� UXOHG� WKDW� 0R\R� ÀRXWHG�
customary procedures by unveiling the 
tombstone without informing “most family 
members and relatives” about the ceremony 
held in December last year. 

Moyo argued that she had informed a brother-
in-law, Zamani Edward Moyo, about the 
ceremony. She further argued that there was 
nothing customary about the unveiling of a 
tombstone since it was an alien practice. 

According to Moyo, the unveiling of her 
husband’s tombstone was also in line with 
her constitutionally guaranteed freedom 
of conscience. She said her rights as a 
woman could not be subjected to customs 
and traditions that infringed on her  
constitutional entitlements. 

“The chief had no jurisdiction to entertain 
issues pertaining to unveiling of a tombstone 
because it is a foreign concept in customary 
law. Also no one should be compelled to 
follow customs. The chief’s ruling was purely 
ridiculous to say the least. Customary law 
knows not any United States dollars and the 
attached property,” Jamela told The Legal 
Monitor in an interview. 

,Q� KHU� DI¿GDYLW� GHSRVHG� DW� WKH� +LJK� &RXUW�
seeking a review of Chief Mutevaidze’s ruling, 
Moyo said her life and that of her late husband 
Robbie, who died in a car accident in March 
2013, was never regulated by customary law. 

“We were regulated by civil law and our 
OLIH� VW\OH� FRQ¿UPV� WKDW�� ,� WKHUHIRUH� EHOLHYH�
that third respondent (Chief Mutevaidze in 
KLV� RI¿FLDO� FDSDFLW\�� KDG� QR� MXULVGLFWLRQ� WR�
entertain the complaint. My late husband was 
not buried according to African customs. It 
was conducted in terms of my religious beliefs 
and customs, which I shared with my late 
husband,” she argued.

“I also believe that by going ahead with 
the unveiling of my husband’s tombstone 
I was merely exercising and expressing 
my constitutionally guaranteed freedom of 
conscience. A custom that seeks to punish 
and prejudice me for so doing is against the 
Constitution. I also believe that this matter 
also revolves around my constitutionally 
protected rights as a woman,” Moyo argued.

*2.:(�=LPEDEZH�/DZ\HUV� IRU�+XPDQ�5LJKWV� �=/+5��KDV� FRPH� WR� WKH� UHVFXH�RI� DQRWKHU�
widow who lost property to a traditional leader.

Traditional leaders such as chiefs and village headmen hold a lot of authority and power in rural 
DUHDV��DOWKRXJK�WKH\�KDYH�RIWHQ�XVHG�WKHLU�VWDWXV�WR�ÀHHFH�YXOQHUDEOH�UHVLGHQWV�VXFK�DV�ZLGRZV�

This has been the case in rural Gokwe, where a widow, Farai Mpofu, lost the only ox she relied 
on for ploughing to a village head. ZLHR has now intervened to help the 50-year-old widow 
recover her beast, which is a valuable asset in rural areas where the majority of people rely on 
WR�SORXJK�WKHLU�¿HOGV��=/+5¶V�LQWHUYHQWLRQ�LV�GULYHQ�E\�LWV�TXHVW�WR�SURWHFW�DFFHVV�WR�MXVWLFH�DQG�
SURWHFWLRQ�DQG�EHQH¿W�RI�WKH�ODZ�

Initially, Mpofu lost her piece of land when a fellow villager and the village head invaded her 
garden. She approached the Chief Njelele’s traditional court for reprieve and the chief ruled in 
KHU�IDYRXU�DQG�FRQ¿UPHG�W� KDW� WKH�SURSHUW\� LQ�TXHVWLRQ�EHORQJHG� WR�0SRIX��7KH�FKLHI�DOVR�
ruled that each party was to bear its own costs. 

7KH� YLOODJH� KHDG�� (OLSKDV�0DNRVL�� ¿OHG� D� FODLP� EHIRUH� D� GLIIHUHQW� FKLHI�� &KLHI� 1HPDQJZH��
VHHNLQJ�WR�EH�SDLG�FRVWV��&KLHI�1HPDQJZH�JUDQWHG�WKDW�FODLP�DQG�RUGHUHG�0SRIX�WR�SD\������
or one beast. 

In a surprise turn of events and an example of judicial blunder, the Senior Magistrate at Gokwe 
0DJLVWUDWH�&RXUW�FRQ¿UPHG�ERWK�GHFLVLRQV�IURP�WKH�WZR�FKLHIV�RQ�WKH�VDPH�GD\��UHVXOWLQJ�LQ�D�
warrant against Mpofu. She subsequently lost her beast to the village head.

Following ZLHR’s intervention, the matter is now before the High Court, giving Mpofuy a 
chance to recover her property.

ZLHR has been at the forefront of protecting the rights of widows in both rural and  
urban areas.

In a recent case, a Mberengwa widow, Beauty Moyo, who had been stripped of household 
property by her in-laws and the traditional chief won a court ruling allowing her to recover the 
items following intervention by ZLHR. This was after the Bulawayo High Court judge Justice 
Nokhutula Moyo ruled that the chief had acted outside his legal powers. 

&KLHI�0XWHYDLG]H� KDG� SODQQHG� WR� VHOO� WKH� SURSHUW\� WR� UHFRYHU� ����� KH� FODLPHG� ZDV� D� ¿QH�
for Moyo’s decision to unveil the tombstone of her husband without informing “most”  
family members.

Felix Moyo, a brother-in-law, reported her to the chief.



CHIADZWA-Plans to commemorate the brutal military crackdown 
on a diamond-rich village are back on track, after the police had tried 
to block the event.

The Chiadzwa community had planned to gather near their village to 
UHPHPEHU�YLFWLPV�RI�WKH������FUDFNGRZQ��

The military carried out the crackdown, codenamed Operation 
Hakudzokwi�� RVWHQVLEO\� WR� ÀXVK� RXW� LOOHJDO� GLDPRQG� PLQHUV� LQ�
the area.

The military killed at least 214 people during the crackdown, which 
ZDV� PRVW� LQWHQVH� EHWZHHQ� 2FWREHU� ��� DQG� 1RYHPEHU� ���� ������
according to a report by Human Rights Watch (Excerpts from Human 
Rights Watch report are reproduced elsewhere on this page).

The Chiadzwa Community Development Trust (CCDT) in 
collaboration with the Farai Maguwu led Centre for Natural Resource 
*RYHUQDQFH�RQ�2FWREHU����QRWL¿HG� WKH�=LPEDEZH�5HSXEOLF�3ROLFH�
of plans to hold a non- political commemorative event at the nearby 
Bambazonke Business Centre on November 1. The groups said they 
wanted the community to remember the lives of those who died as 
well as meet with survivors. 

However, Friday 14 October 2016, CCDT was informed that the 
ZRP did not approve of the event and had issued an oral prohibition 
order to that effect. The ZRP said that CCDT was supposed to 
furnish the Member-in-Charge of Bambazonke Police Station with 
a Memorandum of Understanding entered into with Mutare Rural 

District Council to facilitate the 
holding of the meeting. This 
prompted CCDT to engage 
Peggy Tavagadza of Zimbabwe 
Lawyers for Human Rights 
�=/+5�� ZKR� ¿OHG� DQ� H[�
parte application challenging 
the police ban and seeking 
to set aside the ZRP’s oral  
prohibition order.

,Q�WKH�DSSOLFDWLRQ�¿OHG�DW�0XWDUH�
Magistrates Court, Tavagadza 
argued that the conduct of 
the Member-In-Charge of 
Bambazonke Police Station as 
the responsible authority was 
unlawful for failure to comply 
with the law he purports to be 
administering.

The human rights lawyer charged that CCDT is exempt from 
notifying provisions of POSA as it is not a political grouping, thus the 
notice itself to ZRP was just on courteous grounds rather than seeking 
authorisation and the Member In Charge of Bambazonke Police 
6WDWLRQ�DSSHDUHG�WR�EH�DZDUGLQJ�KLPVHOI��KHUVHOI�XQMXVWL¿HG�SRZHUV�

Tavagadza argued that the ZRP’s action in barring the CCDT 
PHHWLQJ�ZDV�DQ�DWWHPSW�WR�LQIULQJH�RQ�6HFWLRQ����RI�WKH�&RQVWLWXWLRQ�
of Zimbabwe which enshrines the right to freedom of assembly and 

association as well as freedom of expression enshrined in Section 
61, which are constitutional freedoms that are so important that they 
cannot be arbitrarily or unreasonably taken away by any person. 

$�0XWDUH�0DJLVWUDWH�JUDQWHG�7DYDJDG]D¶V�DSSOLFDWLRQ�RQ����2FWREHU�
2016 and declared unlawful the actions of the ZRP. The Magistrate 
set aside the oral prohibition order given by the Member In Charge 
of Bambazonke Police Station prohibiting CCDT’s meeting and 
LQWHUGLFWHG� =53� RI¿FHUV� IURP� GLVWXUELQJ� RU� LQWHUIHULQJ� LQ� DQ\�ZD\�
with the meeting to be held at Bambazonke Business Centre on 01 
November 2016.

MonitoregalLThe
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Chiadzwa killings  
commemoration to go ahead

Section 58 of the Constitution of Zimbabwe  
Freedom of assembly and association

HARARE-The following are excerpts from Human Rights 
Watch 2009 report on the human rights abuses in the Chiadzwa  
GLDPRQG�¿HOGV�

7KH�GLDPRQG�¿HOGV�DUH�DOVR�NQRZQ�DV�WKH�0DUDQJH�GLDPRQG�¿HOGV�

Killings by Police 

)URP�1RYHPEHU� ���� ������ WR� WKH� HQG� RI� 2FWREHU� ������ SROLFH�
committed numerous human rights abuses, including killings, 
torture, beatings, and harassment of local miners in Marange. 

The bulk of the abuses occurred when police “reaction teams” 
FDUULHG�RXW� UDLGV� WR�GULYH� ORFDO�PLQHUV� IURP� WKH�GLDPRQG�¿HOGV��
During “reaction team” raids, or when local miners entered the 
GLDPRQG� ¿HOGV� ZLWKRXW� SD\LQJ�� VRPH� SROLFH� RI¿FHUV� XVHG� OLYH�
ammunition to expel them. 

Abuses by the Zimbabwe Defence Forces  
�2FWREHU������WR�-XQH�������

7KH�=LPEDEZH�JRYHUQPHQW¶V�GHFLVLRQ�LQ�2FWREHU������WR�GHSOR\�
the Zimbabwe Defence  Forces (ZDF) - which comprises the 
Zimbabwe National Army (ZNA) and the Air Force of  Zimbabwe 
�$)=�� �� WR� WKH�0DUDQJH�GLDPRQG�¿HOGV� DSSHDUV� WR� KDYH�EHHQ� D�
UHVSRQVH�WR�WKH��ODZOHVVQHVV�DQG�FKDRV�LQ�WKH�¿HOGV�DQG�WKH�SROLFH¶V�
inability to control it. It may also have been intended to end illegal 
mining or diamond smuggling by the police. Instead of creating 
law and order, however, Human Rights Watch found that the army 
has committed numerous and serious  human rights violations, 
including extra judicial killings, beatings, torture, forced labour, 
and child labor in Marange. 

7KH�¿UVW� WKUHH�ZHHNV�RI� WKH�RSHUDWLRQ�ZHUH�SDUWLFXODUO\�EUXWDO� ��
RYHU�WKH�SHULRG�2FWREHU����WR�1RYHPEHU�����������WKH�DUP\�NLOOHG�
at least 214 miners. 

The army has also been engaged fully and openly in the smuggling 
of diamonds, thereby perpetuating the very crime it was deployed 
to prevent. 

2Q�0RQGD\��2FWREHU�����������HOHPHQWV�RI�WKH�=LPEDEZH�1DWLRQDO�
Army, the Air Force of Zimbabwe, and Central Intelligence 
2UJDQLVDWLRQ� �&,2�� DJHQWV� IURP� WKH� 2I¿FH� RI� WKH� 3UHVLGHQW�
launched Operation Hakudzokwi (No Return) in Marange district. 

0RUH� WKDQ� ���� VROGLHUV� GUDZQ� IURP� DUP\� XQLWV� �� 0HFKDQL]HG�
Brigade and No. 1 Commando Regiment based in Harare… 

$�PLOLWDU\�RI¿FHU�IDPLOLDU�ZLWK�WKH�SODQQLQJ�RI�WKH�RSHUDWLRQ�WROG�
Human Rights Watch that an additional motivation for deploying 
the army was a plan by military intelligence to reward and appease 
DQ�LQFUHDVLQJO\�GLVFRQWHQWHG�DUP\�UDQN�DQG�¿OH��ZKR�ZHUH�SRRUO\�
paid in the country’s severe political, social, and economic crisis. 

Massacres in Chiadzwa  
�2FWREHU����WR�1RYHPEHU�����������

According to several soldiers and local miners, the operation 
began suddenly around 7a.m. on October 27. 

)LYH�PLOLWDU\�KHOLFRSWHUV�ZLWK�PRXQWHG�DXWRPDWLF�ULÀHV�ÀHZ�RYHU�
Chiadzwa and began driving out local miners. 

2Q� WKH� JURXQG�� RYHU� ���� VROGLHUV� ZHUH� IHUULHG� WR� &KLDG]ZD� LQ�
seven large trucks, several smaller trucks, and an army bus. From 
WKH� KHOLFRSWHUV�� VROGLHUV� LQGLVFULPLQDWHO\� ¿UHG� OLYH� DPPXQLWLRQ�
DQG�WHDU�JDV�LQWR�WKH�GLDPRQG�¿HOGV�DQG�LQWR�VXUURXQGLQJ�YLOODJHV��

2QH�ORFDO�PLQHU�ZKR�ZDV�FDXJKW�XS�LQ�WKH�RSHUDWLRQ�RQ�WKH�¿UVW�
day told Human Rights Watch: 

³,�¿UVW�KHDUG�WKH�VRXQG�DQG�WKHQ�VDZ�WKUHH�KHOLFRSWHUV�DERYH�XV�LQ�
WKH�¿HOG��,�ZDV�QRW�ZRUULHG��,�MXVW�DVVXPHG�LW�ZDV�D�WHDP�RI�EX\HUV�
who had come for business in helicopters as they sometimes did. 
+RZHYHU��VROGLHUV�LQ�WKH�KHOLFRSWHUV�VWDUWHG�¿ULQJ�OLYH�DPPXQLWLRQ�
and tear gas at us. We all stopped digging and began to run towards 
the hills to hide. I noticed that there were many uniformed soldiers 
on foot pursuing us. From my syndicate, 14 miners were shot and 
killed that morning.” 

According to several villagers who witnessed the operation, 
VROGLHUV�¿UHG�WKHLU�$.����DVVDXOW�ULÀHV�LQGLVFULPLQDWHO\��ZLWKRXW�
giving any warning. In the panic, there was a stampede, and some 
miners were trapped and died in the structurally unsound and 
shallow tunnels. According to witnesses, soldiers searched the 
ERGLHV�RI�GHDG�PLQHUV�RQ�WKH�¿HOG�DQG�WRRN�DOO�GLDPRQGV�DQG�DQ\�
other valuables they found.

��Source: Human Rights Watch. 
� )XOO�UHSRUW�DFFHVVLEOH�RQ�KWWSV���ZZZ�KUZ�RUJ�VLWHV�GHIDXOW�¿OHV�� �
 reports/zimbabwe0609web.pdf

Lest we forget...

In defence of the youth voice…University students are some of the vulnerable 
people whom Zimbabwe Lawyers for Human Rights (ZLHR) prioritises in 
assisting with legal representation. Last Wednesday, ZLHR lawyer Denford 
Halimani accompanied three University of Zimbabwe (UZ) students Tonderai 
Dombo, Thembinkosi Rushwaya and Alexander Mukamba after they were 
summoned to attend a disciplinary hearing for allegedly breaching the state-
run university’s rules. UZ authorities claimed that Dombo, Rushwaya and 
Mukamba sought to disrupt the 2016 graduation ceremony, which was an 
RI¿FLDO�8=�IXQFWLRQ�KHOG�DW�WKH�XQLYHUVLW\¶V�JURXQGV��ZKHQ�WKH\�VWDJHG�D�SURWHVW�
against President Robert Mugabe during the event last month. The disciplinary 
proceedings were postponed to 25 October 2016 ostensibly because the UZ 
witnesses were not available to testify against the students as they were attending 
criminal court proceedings as witnesses

.QRZ�<RXU�5LJKWV

1.  Every person has the right to freedom of assembly and 
association, and the right not to assemble or associate  
with others.

2.  No person may be compelled to belong to an association 
or to attend a meeting or gathering.

Farai Maguwu
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ENFORCED DISAPPEARANCE = CRIME AGAINST HUMANITY
HRDs

WITNESS AGAINST VIOLENCE
WHERE ARE THEY?

HELP IN THEIR SAFE RETURN
Itai Dzamara
Missing since 2015

Paul Chizuze 
Missing since 2012Call Hotline: 0779 204 102

HARARE-The Judicial Service Commission (JSC) 
has begun interviews for candidates nominated by 
PHPEHUV�RI�WKH�SXEOLF�WR�¿OO�HLJKW�YDFDQFLHV�RQ�WKH�
High Court Bench. 

The public interviews are part of the requirements 
VHW� RXW� LQ� 6HFWLRQ� ���� RI� WKH� &RQVWLWXWLRQ� 
The media and members of the public are allowed 
to observe the proceedings, which will be presided 
over by the Chief Justice Godfrey Chidyausiku, 
the Chairperson of JSC or his deputy, Justice  
Luke Malaba In making appointments to the Bench, 
WKH�&RPPLVVLRQ�LV�H[SHFWHG�WR�UHVSHFW�6HFWLRQ�����
of the Constitution, which states that appointments 
WR�WKH�MXGLFLDU\�³PXVW�UHÀHFW�EURDGO\�WKH�GLYHUVLW\�
and gender composition of Zimbabwe”. 

The list of 51 candidates has 15 women for the 
eight vacancies. According to Veritas, the present 
complement of the High Court bench is 32, of 
whom 13 are women and 19 are men. Two of those 
13 women High Court judges have applied for 
appointment to the Supreme Court.

³2WKHU� WKLQJV� EHLQJ� HTXDO�� VHFWLRQ� ���� ZRXOG�
suggest that the present appointment exercise must 
improve on the present gender balance on the High 
Court Bench,” said Veritas, a respected group that 
SURYLGHV� =LPEDEZHDQV� ZLWK� VLPSOL¿HG� OHJDO� DQG�
parliamentary information.

)RU�WKH�¿UVW�WLPH��WKH�-6&�KDV�LQYLWHG�FDQGLGDWHV�WR�

undergo a behavioural/aptitude test.  The privately 
held exercise, which was done last week, consisted 
of a three-hour examination by a human resources 
FRQVXOWDQF\� ¿UP� HQJDJHG� E\� WKH� &RPPLVVLRQ��
According to the JSC, the idea was to assist the 

members of the Commission in their conduct of the 
interviews and their assessment of the candidates’ 
DSWLWXGHV�DQG�¿WQHVV�IRU�D�VHDW�RQ�WKH�KHFWLF�+LJK�
Court Bench. The Commission, which has been on 
a massive programme to beef up numbers on the 

Bench, last month conducted public interviews for 
HLJKW�FDQGLGDWHV� WR�¿OO� IRXU�SRVLWLRQV�RQ�6XSUHPH�
&RXUW��7KH�¿QDO�VHOHFWLRQ�ZLOO�EH�GRQH�E\�3UHVLGHQW�
Robert Mugabe, who has to choose from a list 
submitted by the JSC.

MUREHWA-Magistrate Learnmore Mapiye 
has freed Obert Masaraure, the president of the 
Rural Teachers Union in Zimbabwe (RTUZ), 
who had been on trial for allegedly contravening 
some provisions of the Public Order and Security  
Act (POSA).

Masaraure, who was represented by Gift Mtisi 
of Zimbabwe Lawyers for Human Rights, was 
acquitted on Monday last week at the close of 
WKH� 6WDWH� FDVH� DIWHU� 0WLVL� ¿OHG� DQ� DSSOLFDWLRQ� 
for discharge.

Mtisi successfully argued that the State failed 
to establish a prima facie case upon which a 
reasonable court might convict Masaraure of  
an offence.

Masaraure was arrested in August this year in 
Murehwa together with RTUZ board member 
Lynette Mudehwe, RTUZ secretary-general 
Robson Chere, spokesperson Robson Ruhanya, 
national coordinator Brighton Makunike, and 
WKH� RUJDQLVDWLRQ¶V� SURJUDPPHV� RI¿FHU� 3ULGH�
Mkono while participating in a protest walk. 
They wanted to hand a petition outlining teachers’ 
JULHYDQFHV� WR� WKH� GLVWULFW� HGXFDWLRQ� RI¿FHV� RI� WKH�
Ministry of Primary and Secondary Education 
at Murehwa Growth Point in Mashonaland  
East province.

7KH�578=�RI¿FLDOV�ZHUH�FKDUJHG�ZLWK�FRPPLWWLQJ�
FULPLQDO�QXLVDQFH�DV�GH¿QHG� LQ�6HFWLRQ����RI� WKH�
&ULPLQDO�/DZ��&RGL¿FDWLRQ�DQG�5HIRUP��$FW�&KDSWHU�
9:23. Mudehwe, Mkono, Ruhanya, Makunike 
and Chere were set free on the criminal nuisance 
charge together with Masaraure, who had to stand 
trial for allegedly breaching Section 25 (5)  
of POSA.

Zimbabwe Lawyers for Human Rights (ZLHR) has learnt with great concern 
about serious threats made on a member of the legal profession by a group of 
uniformed army personnel. ZLHR strongly condemns these scaremongering 
archaic tactics that undermine the rule of law in Zimbabwe. 

On 12 October 2016, Taona Sibanda, a lawyer practising with Chinawa Law 
&KDPEHUV� ¿OHG� DQ� XUJHQW� FKDPEHU� DSSOLFDWLRQ� EHIRUH� WKH� +LJK� &RXUW� RQ�
EHKDOI�RI�RQH�&\QWKLD�0DDG]D�DJDLQVW�D�VHQLRU�RI¿FHU�RI�WKH�DUP\��%ULJDGLHU�
Stanley Mangena. This followed prior threats by Mangena to unlawfully 
enter a warehouse at Maadza’s residence and remove property without any 
legal basis. Maadza was granted relief by the High Court directing Mangena 
and all those acting on his behalf to refrain from removing any property from 
Maadza’s residence. On 13 October 2016, Taona Sibanda accompanied his 
client together with the Sheriff and the Deputy Sheriff to serve the court 
order on members of the Zimbabwe National Army (ZNA) who had gained 
entry to his client’s residence and were in the process of removing property 
at the behest of Brigadier Mangena, in direct contravention of the order 
RI� +LJK� &RXUW�� 7KH� 2I¿FHU� LQ� &KDUJH� DW� &KLQDPRUD� 3ROLFH� 6WDWLRQ� RQH�
Assistant Inspector Chikozho openly refused to enforce the High Court order 
notwithstanding a direct order of the High Court instructing him to do so. 
2QH� RI¿FHU� LGHQWL¿HG� DV� 6DPXHO�0ZDQ]D� WKUHDWHQHG� WR� GHWDLQ� WKH� 6KHULII�
and Sibanda at the police station. Sibanda and the Sheriff were at this police 
station from 22 00 hours to around 0200 hours without assistance.

Further efforts to serve the order by the Sheriff and Taona Sibanda the 
following day, on 14 October 2016, were met with contemptuous disdain 
and resistance by the uniformed soldiers led by Colonel Nyamangora who 
RSHQO\�GH¿HG�WKH�+LJK�&RXUW�RUGHU�DQG�FRQWLQXHG�WR�UHPRYH�WKH�HTXLSPHQW�
from the warehouse. The ZNA members who were present categorically 
threatened Sibanda with death as he left the property, saying that they would 
chop off his head. The use of state institutions, and in this case the military, in 
pursuit of essentially private unlawful enterprises must be condemned in the  
strongest sense.

Sensing the imminent danger and threat to their lives, from the advancing 
soldiers, the lawyer and client drove off at high speed, as the menacing 
soldiers continued to threaten to eliminate the lawyer.

The narration of events above is disturbing at several levels and should be a 
cause for serious concern to all law abiding citizens of the country. The brazen 
use of state resources and the ordering of at least a dozen military personnel 
E\�D�KLJK�UDQNLQJ�RI¿FHU�WR�SXUVXH�D�GHIHQVHOHVV�FLYLOLDQ�ZRPDQ�LQGXFHV�D�
sense of shock and fear to all peace loving citizens. The total disregard and 
disdain of an order of the High Court raises questions on protection and rule 
of law principles and tarnishes the reputation of the ZNA. 

Of particular concern is the fact that the ZNA is supposed to;

�� $V�SDUW�RI�WKH�'HIHQFH�)RUFHV��UHVSHFW�WKH�IXQGDPHQWDO�ULJKWV�DQG�IUHHGRPV�
of all persons,….and be professional and subordinate to civilian authority 
[section 211(3) of the Constitution];

�� PXVW� EH� PDLQWDLQHG� DV� D� GLVFLSOLQHG� PLOLWDU\� IRUFH� >VHFWLRQ� ������� RI� 
the Constitution]

Most importantly, is the fact that the function of the army (as part of the 
Defence Forces) is to protect Zimbabwe and its people (section 212 of the 
Constitution). It is noteworthy that Sibanda’s client was an unarmed elderly 
woman who had properly sought protection of the court. 

Such an attack on a legal practitioner who is merely acting on instructions 
of his client is tantamount to associating the lawyer with the cause of his 
client. This has serious implications on the ability of lawyers to represent 
their clients without fear or favour in accordance with the Constitution. 

The respect, promotion and protection of the rights of legal practitioners, is a 
prerequisite for the safeguarding of the independence of the legal profession 
as well as the judiciary. 

It must be recalled that sections 70 (1) (d), 69 (4), 50 (b) (i) and (ii) of the 
Declaration of Rights, in the Constitution of Zimbabwe guarantees the rights 
to legal representation of one’s choice in criminal and civil matters as part 
of ensuring the fundamental right to protection of the law. Regionally, the 
African Charter on Human and Peoples’ Rights (to which Zimbabwe is a 
State Party), and the African Union Principles and Guidelines on the Right to 
)DLU�7ULDO�DQG�/HJDO�$VVLVWDQFH�LQ�$IULFD�ERWK�UHDI¿UP�WKHVH�ULJKWV��

These internationally recognised safeguards have also been laid out in various 
United Nations (UN) instruments binding Zimbabwe, and are expanded 
particularly in the UN Basic Principles on the Role of Lawyers, of which the 
State is well aware as a member of the UN.

ZLHR therefore calls for:

�� SROLFH�WR�SURPSWO\�LQYHVWLJDWH�WKLV�FDVH�DQG�HQVXUH�MXVWLFH�SUHYDLOV�

�� 3URVHFXWRU�*HQHUDO�WR�WDNH�VZLIW�DQG�HIIHFWLYH�DFWLRQ�WR�HQVXUH�WKH�
prosecution of all the offenders who carried out unwarranted attacks on a 
member of the legal profession, so as to discourage this practice and the 
growing culture of impunity;

�� &RPPDQGHU�RI�WKH�1DWLRQDO�$UP\�WR�WDNH�DSSURSULDWH�DQG�GHFLVLYH�
disciplinary action against his subordinates who unlawfully abused  
DQ�LPSDUWLDO�QDWLRQDO�LQVWLWXWLRQ��LQ�FRQWUDYHQWLRQ�RI�VHFWLRQ�����RI� 
the Constitution; 

�� =LPEDEZH�+XPDQ�5LJKWV�&RPPLVVLRQ�LV�UHTXHVWHG�WR�FDUU\�RXW�
investigations in accordance with section 243(f) of the Constitution and 
take appropriate action; 

�� /DZ�6RFLHW\�RI�=LPEDEZH�WR�WDNH�DSSURSULDWH�DFWLRQ�WR�SURWHFW�OHJDO�
practitioners from attacks whilst discharging a constitutionally  
guaranteed mandate;

�� -XGLFLDO�6HUYLFH�&RPPLVVLRQ�WR�WULJJHU�LWV�SRZHUV�LQ�DFFRUGDQFH�ZLWK�
section 190 of the constitution to investigate this case and take necessary 
measures that protect the integrity of the judiciary and the administration 
of justice.

Call for all State actors to 
respect the role of the legal 
profession and integrity  
of courts 

Teachers boss  
cleared of  
POSA charges

More judges for Supreme Court, High Court 

ZLHR last week deployed 
its lawyer Obey Shava 
to offer emergency 
legal services to Patson 
Dzamara, a pro-democracy 
campaigner, who was 
arrested by Zimbabwe 
5HSXEOLF�3ROLFH�RI¿FHUV�
on Wednesday after he 
staged a protest outside 
Parliament buidling 
demanding accountability 
and information on the 
whereabouts of his brother, 
Itai Dzamara, the missing 
freelance journalist and 
human rights campaigner, 
who was abducted from his 
home on 09 March 2015 
and has not been seen since 
then. Patson was charged 
with criminal nuisance 
DV�GH¿QHG�LQ�6HFWLRQ����
(2) of the Criminal Law 
�&RGL¿FDWLRQ�DQG�5HIRUP��
Act Chapter 9:23 and 
later released from police 
custody. Picture Credit: 
Tatenda Mombeyarara


