
HARARE-Attempts by some members of the 
Executive and their media supporters to capture 
the Judiciary through the use of threats have faced 
¿HUFH�UHVLVWDQFH�

Human rights lawyers, civil society organisations 
and even the judiciary itself have all come out 
strongly in defence of the independence of the 
judiciary, which is spelt out in section 164 of  
WKH�&RQVWLWXWLRQ�

The judiciary is one of the three arms of the State, 
namely The Executive, the Judiciary and the 
Legislature, as enunciated under the Separation 
RI� 3RZHUV� 'RFWULQH�� 7KH\� DUH� VXSSRVHG� WR� EH�
independent of each other to ensure adequate 
FKHFNV�DQG�EDODQFHV�RQ�WKH�XVH�RI�SRZHU�

However, the judiciary’s independence has been 
XQGHU�WKUHDW�UHFHQWO\�

)LUVW��LW�ZDV�WKH�6WDWH�UXQ�PHGLD�DQG�VRPH�LGHQWL¿HG�
members of the Executive attacking the judiciary 
after the High Court ruled on August 26 that an 
opposition demonstration planned for Harare on 
WKDW�GD\�VKRXOG�SURFHHG�

President Robert Mugabe followed up on the 
attacks by criticising judges for allowing anti-  
JRYHUQPHQW�GHPRQVWUDWLRQV��

“Our courts, our justice system, our judges should 
be the ones who understand even better than the 
RUGLQDU\� FLWL]HQV�� 7KH\� GDUH� QRW� EH� QHJOLJHQW�
in their decisions when requests are made by 
people who want to demonstrate, to hold these 
GHPRQVWUDWLRQV��,Q�OLJKW�RI�WKH�YLROHQFH�WKDW�ZH�KDG�
earlier on, surely they should have taken note to the 
fact that when permission was given four days ago, 
there was violence; when it was given two days 
ago, there was violence,” said President Mugabe to 
KLV�VXSSRUWHUV�RQ�6HSWHPEHU���

“To give permission again when they (judges) are 
to the full knowledge that it is going to be violent 
or (there is a) probability that there is going to be 
violence is to pay reckless disregard to the peace 
RI� WKLV� FRXQWU\��:H�KRSH� QRZ� WKH\� KDYH� OHDUQW� D�
lesson,” he said in statements that drew sharp 
UHEXNH�IURP�+XPDQ�5LJKWV�'HIHQGHUV�

6LJQL¿FDQWO\�� D�+LJK�&RXUW� MXGJH� TXLFNO\�PRYHG�
to publicly assert the independence of the judiciary 
while ruling on another contentious matter involving 
a challenge on the banning of demonstrations in 
+DUDUH¶V�FHQWUDO�%XVLQHVV�GLVWULFW�E\�WKH�SROLFH�

³,� ZLVK� WR� VD\� WKH� IROORZLQJ�� -XGLFLDO� DXWKRULW\�
derives from the people of Zimbabwe and is vested 
LQ�FRXUWV�LQ�WHUPV�RI�VHFWLRQ�����RI�WKH�&RQVWLWXWLRQ��
Section 164 states that the courts are independent 
are subject to this constitution and the law which 
they must apply impartially, expeditiously without 
fear, favour or prejudice,” said Justice Priscilla 
Chigumba last week, before declaring the police 
ban illegal

6KH� DGGHG�� ³,QGHSHQGHQFH�� LPSDUWLDOO\� DQG�
effectiveness of the courts are central to the 
UXOH� RI� ODZ� DQG� WR� GHPRFUDWLF� JRYHUQDQFH�� 7KH�
principle which guides the judiciary is set out in 
VHFWLRQ� ���� RI� WKH� &RQVWLWXWLRQ�� 7KH� UROH� RI� WKH�
court is paramount in safeguarding rule of law in a 
GHPRFUDWLF�VRFLHW\�´

A lawyer for opposition parties contesting the ban, 
Tendai Biti, had earlier on during his submissions 
asked the judge to defend the independence of  
WKH�MXGLFLDU\�

Biti, a Zimbabwe Lawyers for Human Rights 
(ZLHR) member, told journalists after the case that 
he made the submissions in the context of President 
0XJDEH¶V�VWDWHPHQWV�

³7KH�ODZ�LV�RQ�RXU�VLGH��,W�ZDV�DFWXDOO\�WR�UHEXNH�
3UHVLGHQW�0XJDEH��

³+H� KDV� QR� ULJKW� WR� PDNH� WKRVH� VWDWHPHQWV�� 
7KH�3UHVLGHQW¶V�VWDWHPHQWV�DUH�XQFRQVWLWXWLRQDO��

³7KH�¿UVW�IXQFWLRQ�RI�WKH�3UHVLGHQW�LV�WR�XSKROG�WKH�
FRQVWLWXWLRQ�DQG�WKH�ELOO�RI�ULJKWV�´�KH�VDLG�

³:H� DUH� YHU\� SURXG� WKDW� WKH� FRXUW� KDV� UHDOLVHG�
the power it has and importantly that courts 
will adjudicate matters without fear or favour,”  
VDLG�%LWL��

See ZLHR statement below:
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Under threat...Zimbabwe’s judiciary is facing numerous threats from powerful actors unhappy with its decisions    

Resisting capture

=,0%$%:(� /DZ\HUV� IRU� +XPDQ� 5LJKWV� �=/+5�� LV� GHHSO\� FRQFHUQHG�
by the recent attacks directed at the judiciary by the state-run Herald and 
6XQGD\� 0DLO� QHZVSDSHUV� DQG� LGHQWL¿HG� SXEOLF� ¿JXUHV�� ZKLFK� EUD]HQO\�
LQWHUIHUHV�ZLWK�WKH�LQGHSHQGHQFH�DQG�LQWHJULW\�RI�WKLV�DUP�RI�JRYHUQPHQW�

,Q� DUWLFOHV� SXEOLVKHG� LQ� WKH� +HUDOG� RQ� 6DWXUGD\� ��� $XJXVW� ������ WLWOHG�
³7LPH�=DQX�3)�8VHG�,WV�7ZR�7KLUGV�0DMRULW\´�DQG�RQ�0RQGD\����$XJXVW�
������WLWOHG�³:KLWKHU�=LPEDEZH¶V�-XGLFLDU\"´�DV�ZHOO�DV�WKH�6XQGD\�0DLO�
RI�6XQGD\����$XJXVW�������WLWOHG�³7KH�GXW\�RI�WKH�IRXU�HVWDWHV´���WKH�VWDWH�
controlled media has resumed its long-standing and relentless attacks on 
WKH�MXGLFLDU\��

The articles, amongst other things, unfairly and unlawfully criticise a recent 
FRXUW�RUGHU�KDQGHG�GRZQ�RQ�)ULGD\����$XJXVW������E\�D�+LJK�&RXUW�MXGJH�
ZKR�LQWHUGLFWHG�=LPEDEZH�5HSXEOLF�3ROLFH��=53��RI¿FHUV�IURP�LQWHUIHULQJ�
with, obstructing or stopping a demonstration organised to demand 
VLJQL¿FDQW�HOHFWRUDO�UHIRUPV�E\�D�FRDOLWLRQ�RI�OHJLWLPDWH�SROLWLFDO�SDUWLHV�LQ�
WKH�FRXQWU\�LQ�OLQH�ZLWK�FRQVWLWXWLRQDOO\�JXDUDQWHHG�ULJKWV�

The comments and deliberate selection of words in these articles raise 
serious questions about the intentions of the media houses and those behind 
WKH�ZULWLQJ�DQG�SXEOLFDWLRQ�RI�WKH�DUWLFOHV��6XFK�VWDWHPHQWV�DUH�UHFNOHVV�DQG�
undermine the administration of justice and the independence and integrity 
RI�WKH�MXGLFLDU\��7KH�SURQRXQFHPHQWV�DUH�LQFRQVLVWHQW�ZLWK�WKH�&RQVWLWXWLRQ�
DQG�FDQQRW�EH�VDLG�WR�EH�IDLU�FRPPHQW�

ZLHR considers such articles to be in contempt of court, unwarranted, 
calculated to bring the administration of justice into disrepute and designed 
to instill fear and reduce independence of mind and action of members of 
WKH�MXGLFLDU\�

6HFWLRQ� ���� ���� RI� WKH� &RQVWLWXWLRQ� SURYLGHV� WKDW�� ³7KH� FRXUWV� DUH�
independent and are subject only to this Constitution and the law, which 
they must apply impartially, expeditiously and without fear, favour or 
SUHMXGLFH´��ZKLOH�6HFWLRQ���������SODLQO\�SURYLGHV�WKDW��³7KH�LQGHSHQGHQFH��
impartiality and effectiveness of the courts are central to the rule of law and 
GHPRFUDWLF�JRYHUQDQFH�´

As an organisation which strives to foster a culture of human rights and 
UHVSHFW�IRU�FRQVWLWXWLRQDOLVP��=/+5��

���� &DOOV�XSRQ�MRXUQDOLVWV�DQG�PHGLD�KRXVHV�WR�IDLUO\�DQG�DFFXUDWHO\�UHSRUW�
on judicial processes and refrain from incendiary and intimidating 
comment and/or opinion which is clearly calculated to interfere with the 
functions and independence of the judiciary and to intimidate judicial 
RI¿FHUV�IURP�H[HFXWLQJ�WKHLU�MXGLFLDO�GXWLHV�ZLWKRXW�IHDU�RU�IDYRXU��

���� 8UJHV� WKH� JRYHUQPHQW� WR� WDNH� DOO� QHFHVVDU\� PHDVXUHV� WR� HQVXUH� WKH�
protection of judges and to respect and defend the independence of the 
judiciary; and

���� &DOOV�XSRQ�WKH�-XGLFLDO�6HUYLFH�&RPPLVVLRQ�WR�SURPSWO\�WDNH�DSSURSULDWH�
action and stern measures against the unrestrained and direct attack, 
LQWLPLGDWLRQ� DQG� FRQWHPSW� RI� LWV� MXGLFLDO� RI¿FHUV� E\�PHPEHUV� RI� WKH�
H[HFXWLYH�DQG�OHJLVODWXUH��

Zimbabwe Lawyers for Human Rights 
6th Floor, Beverley Court 
����1HOVRQ�0DQGHOD�$YHQXH�+DUDUH��=LPEDEZH 
3KRQH��������������������������� 
(PDLO��LQIR#]OKU�RUJ�]Z 
ZZZ�]OKU�RUJ�]Z 
)2//2:�86�#=/+5/$:<(56�21�7:,77(5�_�=,0%$%:(�/$:<(56�)25�+80$1�
5,*+76�21�)$&(%22.

Unwarranted attacks on  
the judiciary unacceptable

...lawyers, judge defend independence of judiciary
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+,*+� &RXUW� -XGJH� -XVWLFH� 3ULVFLOOD� &KLJXPED�
GHFODUHG� XQFRQVWLWXWLRQDO� 6WDWXWRU\� ,QVWUXPHQW�
���$�RI������XVHG�WR�EDQ�VWUHHW�GHPRQVWUDWLRQV�RU�
SURFHVVLRQV� IURP� ��� 6HSWHPEHU� WR� ��� 6HSWHPEHU�
WKLV�\HDU�

She, however, gave the State up to seven working 
days to rectify the defects inherent in the publication 
RI�WKH�6WDWXWRU\�,QVWUXPHQW��

Justice Chigumba:�³,W�LV�RUGHUHG�DQG�GHFODUHG�WKDW�
6WDWXWRU\�,QVWUXPHQW����$�RI������LV�LQYDOLG�WR�WKH�
extent of its inconsistence with the Constitution as 
SURYLGHG�E\�6HFWLRQ����������D��DQG�VHFWLRQ���RI�WKH�
&RQVWLWXWLRQ��

³,W�LV�MXVW�DQG�HTXLWDEOH�DV�SURYLGHG�IRU�LQ�6HFWLRQ�
���� ���� �E�� WKDW� WKLV� GHFODUDWLRQ� RI�&RQVWLWXWLRQDO�
invalidity be suspended for a period of seven 
working days to allow the competent authority to 
FRUUHFW�WKH�GHIHFW��

“At the expiry of the seven working day grace 
period it is ordered that second respondent (Police 
&RPPLVVLRQHU�*HQHUDO� $XJXVWLQH� &KLKXUL�� VKDOO�
SURFHVV� DQG� GHDO� ZLWK� DOO� QRWL¿FDWLRQV� IRU� SXEOLF�
gatherings and processions or meetings in the 
manner lawfully proscribed in Section 12 of the 
3XEOLF�2UGHU�6HFXULW\�$FW��&KDSWHU���������

“At the expiry of the seven working day grace 
period given to the respondents to correct the 
GHIHFWV� LQ� WKH�RUGHU� LVVXHG� LQ� WHUPV�RI�6HFWLRQ����
of the Public Order Security Act, The second and 
WKLUG� UHVSRQGHQW� �+RPH� $IIDLUV� 0LQLVWHU� +RQ��
Chombo) shall be and are hereby interdicted from 
unlawfully interfering with the rights of citizens 
WR� H[HUFLVH� WKHLU� ULJKW� GH¿QHG� E\� 6HFWLRQ� ��� RI�
the Constitution read together with Section 12 of 
WKH� 3XEOLF� 2UGHU� 6HFXULW\� $FW� �&KDSWHU� �������´� 
��-XVWLFH�3ULVFLOOD�&KLJXPED�

Attorney-General Advocate Prince Machaya as 

quoted in The Herald.�³:H�DUH�QRW�KDSS\�ZLWK�WKH�
¿QGLQJ�WKDW�6,����$�RI������LV�LQYDOLG��

³:H�LQWHQG�WR�DSSHDO�DW�DQ�DSSURSULDWH�WLPH�

³:H�DUH�DOVR�QRW�KDSS\�ZLWK� WKH�GLVPLVVDO�RI�RXU�
objections in the matter and we are considering to 
¿OH�DQ�DSSHDO�VRRQ��

“Reference to Section 12 of POSA in the court 
order is incorrect because that section was repealed 
VRPH����\HDUV��DJR���6XFK�UHIHUHQFH�DV�LW�DSSHDUV�
on paragraphs 2 and 3 of the interim order is not 
KHOSIXO�DW�DOO�

³,Q� SDSHUV� SUHSDUHG� E\� 0U� 7HQGDL� %LWL�� 6HFWLRQ�
12 of Posa was cited several times and maybe 
the judge was misled into considering it as a 
YDOLG�ODZ��,Q�WHUPV�RI�6HFWLRQ���%��WKH�DJJULHYHG�
party approaches the magistrates’ court and not 
WKH�+LJK�&RXUW�� ³:H� DUJXHG� WKDW� WKH�+LJK�&RXUW�
had no jurisdiction to hear the case but that was 
GLVPLVVHG�´� �� $WWRUQH\�*HQHUDO� $GYRFDWH� 3ULQFH�
0DFKD\D��Source: The Herald.

Deprose Muchena, Amnesty International’s 

Director for Southern Africa: “The High Court 
decision is a victory for Zimbabwe’s constitutional 
SULQFLSOHV�� ,W� VHQGV� D� FOHDU� PHVVDJH� WR� WKH�
authorities that the right to protest, as enshrined in 
the country’s constitution, cannot just be stripped 
DZD\�E\�WKH�VWDWH�RQ�D�ZKLP��

“Zimbabwe’s authorities must respect and obey the 
ruling and allow people to assemble and raise their 
grievances, as long as they are doing it within the 
FRQ¿QHV�RI�WKH�ODZV�WKDW�JRYHUQ�SXEOLF�SURWHVWV�´�

Kudawacho Chideme via Facebook: 

“Excited that the High Court struck down a ban on 
GHPRV�LQ�+DUDUH��

³:LWKRXW�DOO�WKH�WHDUJDV�DQG�ZDWHU�FDQRQV�WKLV�SODFH�
ZDV�JHWWLQJ�ODPH�´�

Anonymous:�³&DXWLRXVO\�RSWLPLVWLF��

³7KHVH�DUH� WKH�ZRUGV�,�ZRXOG�XVH� WR�GHVFULEH�P\�
response to Justice Priscilla Chigumba’s ruling 
DJDLQVW�WKH�JRYHUQPHQW¶V�EDQ�RQ�GHPRQVWUDWLRQV�

³,Q� P\� YLHZ�� D� EDE\� PXVW� QHYHU� EH� SODFHG� LQ� D�
situation to celebrate being breastfed by its mother, 
WKH� 6,� ZDV� XQFRQVWLWXWLRQDO� IURP� WKH� JHW� JR�� WKH�
MXGJH� GLG� KHU� MRE� DOEHLW� XQGHU� GLI¿FXOW� SROLWLFDO�
FRQGLWLRQV��

“The obsession of lawyers is law; the obsession of 
SROLWLFLDQV�LV�SROLWLFV��

³,W� LV� FDUHOHVV� WR� WKLQN� 6,� ���D� ZDV� HYHU� DERXW�
law, it was about politics, about momentum, about 
EUHDWKLQJ�VSDFH��DERXW�PRELOL]LQJ��

“Those who celebrate the judgement must realize 
that our government has demonstrated time and 
DJDLQ�LWV�SUHSDUHGQHVV�WR�LJQRUH�WKH�FRXUWV��

³,� H[SHFW� WKH� DUJXPHQW� WKDW� FRXUW� RUGHUV� DUH�
about keeping a historical record from my lawyer 
IULHQGV�� ,� FHUWDLQO\� GR� QRW� H[SHFW� LW� IURP� P\� 
SROLWLFLDQ�IULHQGV��

“Politicians must prepare for what is coming with 
adequate political designs, relying on opposition 
ODZ\HUV�DORQH�LV�DEGLFDWLRQ��

³7KDQN�\RX�=/+5�DQG��� 
thank you Chibadura aka Tendai Biti for guarding 
WKH�JDWHV�WR�ODZOHVVQHVV�

On the frontline...ZLHR lawyers Tendai Biti and Dzimbabwe Chimbga speaking to journalists after challenging the ban on protests in 
central Harare

By Dewa Mavhinga 

Zimbabwe’s President Robert Mugabe returned to Harare this week from 
an unexplained trip to the United Arab Emirates that triggered widespread 
VSHFXODWLRQ�DERXW�KLV�KHDOWK��DQG�HYHQ�UXPRUV�WKDW�KH�KDG�GLHG��

%XW� RQ� DUULYDO�� KH� SXW� UXPRUV� WR� UHVW� DV� KH� DGGUHVVHG� WKH� UXOLQJ�=$18�
PF party’s youth league and launched a blistering verbal attack on the 
FRXQWU\¶V� MXGLFLDU\�� ,Q� DSSDUHQW� UHIHUHQFH� WR� D� +LJK� &RXUW� GHFLVLRQ� WR�
allow 18 opposition political parties that are calling for electoral reforms 
WR�FRQGXFW�D�SURWHVW�LQ�ODWH�$XJXVW��0XJDEH�VDLG��³7KH\�>WKH�MXGJHV@�GDUH�
not be negligent in their decisions when requests are made by people who 
ZDQW� WR� GHPRQVWUDWH�´� +H� FODLPHG� WKH� MXGJHV� JDYH� SHUPLVVLRQ� LQ� ³IXOO�
knowledge” that the protests could be violent, and said their decision was 
WDNHQ�LQ�³GLVUHJDUG�WR�WKH�SHDFH�RI�WKLV�FRXQWU\�´�

7KLV�LV�QRW�WKH�¿UVW�WLPH�0XJDEH�KDV�DWWHPSWHG�WR�LQWHUIHUH�ZLWK�WKH�MXGLFLDU\��
,Q�������DIWHU�MXGJHV�UXOHG�WKDW�WKH�JRYHUQPHQW¶V�FRQWURYHUVLDO�ODQG�UHIRUP�
program was unlawful, Mugabe called the judges guardians of “white racist 
FRPPHUFLDO� IDUPHUV�´� ,Q�������ZKHQ�+LJK�&RXUW� -XVWLFH�7HQGDL�8FKHQD�
ruled that Roy Bennet, a jailed opposition member of parliament, was 
eligible to contest the upcoming elections from prison, Mugabe described 

WKH� GHFLVLRQ� DV� ³VWXSLG�´� -XVWLFH�8FKHQD� VXEVHTXHQWO\� UHYHUVHG� KLV� RZQ�
MXGJPHQW�DQG�EDUUHG�%HQQHW�IURP�SDUWLFLSDWLQJ�LQ�HOHFWLRQV��

Mugabe’s government has also undermined Zimbabwe’s judiciary by 
disregarding High Court orders, and making frequent public statements 
DWWDFNLQJ�ERWK�WKH�MXGLFLDU\�LQ�JHQHUDO�DV�ZHOO�DV�LQGLYLGXDO�MXGJHV��

His latest comments not only seem intended to have a chilling effect on 
judges – who will think twice before making similar rulings in the future 
– but appear to tacitly endorse the actions of the police, who on August 
����������YLROHQWO\�FUDFNHG�GRZQ�RQ�WKH�SHDFHIXO�SURWHVWV��+LV�VWDWHPHQWV�
also undermine Zimbabwe’s international human rights law obligations to 
respect due process and judicial independence under the African Charter 
RQ+XPDQ�DQG�3HRSOHV¶�5LJKWV�DQG�WKH�,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�
3ROLWLFDO�5LJKWV��ERWK�RI�ZKLFK�=LPEDEZH�KDV�UDWL¿HG��

Mugabe needs to stop interfering in the judiciary’s independence, so that 
WKH�FRXUWV�FDQ�SOD\�WKHLU�FUXFLDO�UROH�LQ�D�GHPRFUDWLF�VRFLHW\��=LPEDEZHDQV�
have the right to peaceful protest and expressing their views, and judges 
VKRXOG�QRW�EH�FRQVWUDLQHG�LQ�HQIRUFLQJ�WKRVH�ULJKWV��

6RXUFH��KWWSV���ZZZ�KUZ�RUJ�QHZV������������]LPEDEZHV�MXGJHV�XQGHU�¿UH

Zim Judges  
under fire

Protest ban ruling
What they said...
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%\�'DYLG�7�+R¿VL�

In this blog post, 
I make the claim 
that insistence 
on litigation has 
unduly given 
prominence to the 
judicial branch 
of government 
at the expense of 
the representative 
arms of the 
State; thereby 
disempowering  
the masses.

The putative father of the Constitution, James Madison, thought the 
legislative branch of government would emerge as the government’s  
strongest arm;

“In republican government, the legislative authority necessarily 
predominates.”>�@

He posited that as the branch of most proximate to the people, 
coupled with its law making ability, it would emerge the most 
SRZHUIXO�>�@� +RZHYHU�� ZLWK� WKH� SRVW�:RUOG�:DU� ,,� HPHUJHQFH� RI�
global constitutionalism and its features of written constitutions 
with declarations of fundamental freedoms, judicial review and 
rejection of legislative sovereignty, the power of courts, particularly 
&RQVWLWXWLRQDO�&RXUWV��KDV�JURZQ�H[SRQHQWLDOO\�>�@

,W� KDV� ORQJ� EHHQ� XQGHUVWRRG� ZK\� SROLF\� PDNHUV� ZRXOG� UDWKHU�
delegate policy making authority to the courts thereby allowing 
IRU� WKHLU� JURZLQJ� LQÀXHQFH�� 7KLV� UHGXFHV� WKHLU� RZQ� GHFLVLRQ�
PDNLQJ� FRVWV� DQG� VKLIWV� UHVSRQVLELOLW\� WR� LQVWLWXWLRQDO� DSSDUDWXV��
Further, politicians can rely on the judiciary’s apolitical and 
professional image to gain more support and legitimacy for 
RWKHUZLVH�FRQWURYHUVLDO�DQG�SRVVLEO\�RXWUDJHRXV�SROLF\�FKRLFHV�>�@ 
,Q�WKLV�ZD\��SROLWLFDO�GHFLVLRQV�DUH�LQVXODWHG�IURP�SRSXODU�SROLWLFDO�
SUHVVXUH��7KLV�KDV�EHHQ� WKH�JUDGXDO�SURJUHVVLRQ� IURP�GHPRFUDF\�
to juristocracy, where more and more decisions are left to and thus 
made by the least representative branch of government – shielded 
IURP�WKH�IXQGDPHQWDO�EDVH�RI�DQ\�GHPRFUDWLF�PDWUL[��WKH�SHRSOH�

However, and particularly in Zimbabwe, there is a similar 
UHODWLRQVKLS�EHWZHHQ�FLWL]HQV�DQG�WKH�MXGLFLDU\��-XVW�OLNH�WKH�SROLF\�
makers, the general populace would rather shift the decision 
making role to the courts in lieu of demanding it from their elected 
UHSUHVHQWDWLYHV�� 7KH� ODVW� JHQHUDO� HOHFWLRQ� ZDV� KHOG� IXUWKHU� WR�
D� FRXUW� FKDOOHQJH�� ,W�ZDV� WKH� MXGLFLDU\�ZKLFK� VHW� WKH�GDWH� IRU� WKH�
HOHFWLRQ��7KH�GHFLVLRQ�WR�RXWODZ�FKLOG�PDUULDJHV�ZDV�PDGH�E\�WKH�
MXGLFLDU\�DQG�QRW�WKH�OHJLVODWLYH�EUDQFK��,Q�IDFW��DFWLYLVWV�DUH�QRZ�
advocating for the legislative branch to follow up on the court’s 
GHFLVLRQ��$�P\ULDG�RI�LVVXHV�LQFOXGLQJ�=%&�OLFHQVLQJ�DQG�DEVHQFH�
of laws on devolution have been brought to the courts ahead of 
popular expression or sustained lobbying of representative arms  
RI�JRYHUQPHQW�

There are many possible reasons for this phenomenon 
and it is, indeed, not anomalous for the courts to be 
FDOOHG�RQ�WR�UHVROYH�FRQWURYHUVLHV��:KDW�LV�UHPDUNDEOH�
is the extent to which they have been called in 
Zimbabwe at the expense of other branches of 
JRYHUQPHQW��3HRSOH�JHQHUDOO\�KDYH�PRUH�FRQ¿GHQFH�
in the courts due to their professional and apolitical 
LPDJH�� )XUWKHU�� OHJLWLPDF\� TXHVWLRQV� DULVLQJ� IURP�
elections have reduced people’s faith in their elected 
UHSUHVHQWDWLYHV� DQG� WKH� SROLWLFDO� DUFKLWHFWXUH��7KHUH�
is also the scourge of violence that is unleashed on 
any form of popular expression that is deemed to 
EH�DJDLQVW�WKH�6WDWH��7KXV��MXVW�DV�WKH�SROLF\�PDNHUV�
would rather that the Courts sanitise any controversial 
policy measure, the people would rather the Courts 
reduce the personal risk and political costs of any 
disapproval from the State through their cloak of 
legitimacy; everyone can hide behind the adage 

that the courts have spoken! 
Thus the politician can remain 
in power, safe from public 
pressure whilst the people can 
also have a binding decision 
reached whilst safe from police 
EUXWDOLW\��7KH�FRXUWV�EHFRPH�WKH�
JUHDW�VDQLWLVHU�LQ�WKDW�VFHQDULR��

Another reason though, is that 
RI� ODFN� RI� DFFHVV�� 3DUOLDPHQW�
LV� GHWDFKHG� IURP� WKH� SHRSOH��
Demonstrating within a 
proximity of parliament is 
DFWXDOO\� SURKLELWHG�� )XUWKHU��
once people elect their 
representatives, their voice is 
only heard through committee 
hearings (which do not need to 
take their views into account) or 

public demonstrations (which tend to involve violent confrontations 
ZLWK�WKH�SROLFH���%\�FRQWUDVW�� WKH�6ORYHQLDQ�FRQVWLWXWLRQ�SURYLGHV�
IRU� SRSXODU� LQLWLDWLYHV�� 7KDW� LV� WR� VD\�� IRXU� WKRXVDQG� YRWHUV� FDQ�

get the legislature to vote on a proposed legislative initiative 
whilst forty thousand voters can get a referendum to reject  
SURSRVHG�OHJLVODWLRQ�>�@ Other legislatures provide for a process of 
UHFDOO�RI�OHJLVODWRUV�E\�YRWHUV��

,Q�=LPEDEZH�RQFH�WKH�HOHFWLRQ�LV�GRQH��SDUWLFLSDWLRQ�LQ�JRYHUQDQFH�
WHQGV�WR�DOVR�EH�RYHU��6LPLODUO\��WKH�H[HFXWLYH�LV�LQVXODWHG�IURP�WKH�
SHRSOH�ZLWK�QR�PHFKDQLVPV�IRU�HQJDJHPHQW��

7KLV�OHDYHV�RQO\�WKH�MXGLFLDU\�DV�WKH�DFFHVVLEOH�DYHQXH�IRU�UHGUHVV��

Thus as other branches of government retreat from the popular 
SROLWLFDO� SUHVVXUHV�� WKH� MXGLFLDU\¶V� SRZHU� DQG� LQÀXHQFH� JURZV��
However, since the Judiciary itself is appointed by the executive 
�� WKLV� JURZLQJ� LQÀXHQFH� FDQ� EH� PDQLSXODWHG� E\� WKH� H[HFXWLYH�

by delegating controversial measures to the unelected branch 
of government (which the populace views with a semblance 
of legitimacy) as a ploy to keep the masses without a voice  
DQG�GLVHPSRZHUHG�

:KHQ�SROLWLFDO�SDUWLHV�¿OHG�DQ�XUJHQW�DSSOLFDWLRQ�IRU�WKH�UHOHDVH�RI�
HOHFWLRQ�UHVXOWV�LQ�������HYHU\�RWKHU�DFWLRQ�ZDV�KDOWHG�DQG�VWUDWHJ\�
VXVSHQGHG�XQWLO�WKH�FRXUWV�KDG�VSRNHQ��7KLV�LV�MXVW�RQH�H[DPSOH�RI�
how institutional features such as rules of sub judice make the courts 
SDUWLFXODUO\�GLVHPSRZHULQJ��$Q\�PRYHPHQW�ZKLFK�LV�OHG�E\�OHJDO�
practitioners is likely to overstate the role which litigation should 
SOD\� LQ� WKH�GHPRFUDWLF�SURFHVV�� ,W� LV�YLWDO� WR�KROG�DOO�EUDQFKHV�RI�
government accountable and to revive their representative function 
rather than burden one branch of government in the (mistaken) 
hope that, because of their professional and apolitical outlook, they 
will always be the ‘good guys�¶

'DYLG�7�+R¿VL�LV�D�KXPDQ�ULJKWV�ODZ\HU�DQG� 
writes in his personal capacity

>�@6HH���� KWWS���ZZZ�HQRWHV�FRP�KRPHZRUN�KHOS�IURP�UHDGLQJ�QR��
� ���IHGHUDOLVW�SDSHUV�SOHDVH�������

>�@ See number 1

>�@�6HH�'HMRQJH�0DWWKLDV�)DFXOW\�RI�*KHQW�8QLYHUVLW\��$FDGHPLF��
� <HDU������������&RQVWLWXWLRQDO�&RXUWV�� 
� 'HPRFUDF\�YV��-XULVWRFUDF\"

>�@�6HH�1XPEHU���DW�SDJH���

>�@�See also the Constitution of Croatia

,Q�FRXUWV�ZH�WUXVW�� 
Juristocracy and citizen disempowerment  
through excess faith in the courts

(1) The courts are independent and are subject only to 
this Constitution and the law, which they must apply 
impartially, expeditiously and without fear, favour  
RU�SUHMXGLFH�

(2) The independence, impartiality and effectiveness of 
the courts are central to the rule of law and democratic 
governance, and therefore -

(a) neither the State nor any institution or agency of the 
government at any level, and no other person, may 
interfere with the functioning of the courts;

(b) the State, through legislative and other measures, must 
assist and protect the courts to ensure their independence, 
impartiality, dignity, accessibility and effectiveness and 
to ensure that they comply with the principles set out in 
VHFWLRQ�����

(3) An order or decision of a court binds the State and all 
persons and governmental institutions and agencies to 
ZKLFK�LW�DSSOLHV��DQG�PXVW�EH�REH\HG�E\�WKHP�

����1RWKLQJ� LQ� WKLV� VHFWLRQ� LV� WR�EH�FRQVWUXHG�DV�SUHYHQWLQJ�
an Act of Parliament from vesting functions other than 
adjudicating functions in a member of the judiciary, 
provided that the exercise of those functions does not 
FRPSURPLVH� WKH� LQGHSHQGHQFH� RI� WKH� MXGLFLDO� RI¿FHU�
concerned in the performance of his or her judicial 
functions and does not compromise the independence of 
WKH�MXGLFLDU\�LQ�JHQHUDO�

.QRZ�<RXU�5LJKWV
����,QGHSHQGHQFH�RI�MXGLFLDU\
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:KHUHDV� LQ� WKH� &KDUWHU� RI� WKH� 8QLWHG� 1DWLRQV�
WKH� SHRSOHV� RI� WKH�ZRUOG� DI¿UP�� LQWHU� DOLD� �� WKHLU�
determination to establish conditions under which 
justice can be maintained to achieve international 
co-operation in promoting and encouraging respect 
for human rights and fundamental freedoms 
without any discrimination, 

:KHUHDV� WKH� 8QLYHUVDO� 'HFODUDWLRQ� RI� +XPDQ�
Rights enshrines in particular the principles of 
equality before the law, of the presumption of 
innocence and of the right to a fair and public 
hearing by a competent, independent and impartial 
tribunal established by law, 

:KHUHDV�WKH�,QWHUQDWLRQDO�&RYHQDQWV�RQ�(FRQRPLF��
Social and Cultural Rights and on Civil and 
Political Rights both guarantee the exercise of 
those rights, and in addition, the Covenant on Civil 
and Political Rights further guarantees the right to 
be tried without undue delay, 

:KHUHDV�IUHTXHQWO\�WKHUH�VWLOO�H[LVWV�D�JDS�EHWZHHQ�
the vision underlying those principles and the 
actual situation, 

:KHUHDV� WKH� RUJDQL]DWLRQ� DQG� DGPLQLVWUDWLRQ� RI�
justice in every country should be inspired by those 
principles, and efforts should be undertaken to 
translate them fully into reality, 

:KHUHDV� UXOHV�FRQFHUQLQJ� WKH�H[HUFLVH�RI� MXGLFLDO�
RI¿FH� VKRXOG� DLP� DW� HQDEOLQJ� MXGJHV� WR� DFW� LQ�
accordance with those principles, 

:KHUHDV� MXGJHV� DUH� FKDUJHG� ZLWK� WKH� XOWLPDWH�
decision over life, freedoms, rights, duties and 
property of citizens, 

:KHUHDV� WKH� 6L[WK� 8QLWHG� 1DWLRQV� &RQJUHVV� RQ�
the Prevention of Crime and the Treatment of 
Offenders, by its resolution 16, called upon the 
Committee on Crime Prevention and Control to 
include among its priorities the elaboration of 
guidelines relating to the independence of judges 
and the selection, professional training and status 
of judges and prosecutors, 

:KHUHDV� LW� LV�� WKHUHIRUH�� DSSURSULDWH� WKDW�
FRQVLGHUDWLRQ� EH� ¿UVW� JLYHQ� WR� WKH� UROH� RI� MXGJHV�
in relation to the system of justice and to the 
importance of their selection, training and conduct, 

The following basic principles, formulated to 
assist Member States in their task of securing 
and promoting the independence of the judiciary 
should be taken into account and respected by 
*RYHUQPHQWV� ZLWKLQ� WKH� IUDPHZRUN� RI� WKHLU�
national legislation and practice and be brought 
to the attention of judges, lawyers, members of 
the executive and the legislature and the public 
LQ� JHQHUDO�� 7KH� SULQFLSOHV� KDYH� EHHQ� IRUPXODWHG�
principally with professional judges in mind, but 
they apply equally, as appropriate, to lay judges, 
ZKHUH�WKH\�H[LVW��

Independence of the judiciary 

���� 7KH� LQGHSHQGHQFH� RI� WKH� MXGLFLDU\� VKDOO� EH�
guaranteed by the State and enshrined in the 
&RQVWLWXWLRQ�RU�WKH�ODZ�RI�WKH�FRXQWU\��,W�LV�WKH�
duty of all governmental and other institutions 
to respect and observe the independence of  
WKH�MXGLFLDU\��

���� 7KH� MXGLFLDU\� VKDOO� GHFLGH� PDWWHUV� EHIRUH�
them impartially, on the basis of facts and 
in accordance with the law, without any 
UHVWULFWLRQV��LPSURSHU�LQÀXHQFHV��LQGXFHPHQWV��
pressures, threats or interferences, direct or 
LQGLUHFW��IURP�DQ\�TXDUWHU�RU�IRU�DQ\�UHDVRQ��

���� 7KH� MXGLFLDU\� VKDOO� KDYH� MXULVGLFWLRQ� RYHU�
all issues of a judicial nature and shall have 
exclusive authority to decide whether an 
issue submitted for its decision is within its 
FRPSHWHQFH�DV�GH¿QHG�E\�ODZ��

��� 7KHUH� VKDOO� QRW� EH� DQ\� LQDSSURSULDWH� RU�
unwarranted interference with the judicial 
process, nor shall judicial decisions by the 
FRXUWV� EH� VXEMHFW� WR� UHYLVLRQ�� 7KLV� SULQFLSOH�
is without prejudice to judicial review or to 
mitigation or commutation by competent 
authorities of sentences imposed by the 
MXGLFLDU\��LQ�DFFRUGDQFH�ZLWK�WKH�ODZ��

���� (YHU\RQH� VKDOO� KDYH� WKH� ULJKW� WR� EH� WULHG� E\�
ordinary courts or tribunals using established 
OHJDO� SURFHGXUHV�� 7ULEXQDOV� WKDW� GR� QRW� XVH�
the duly established procedures of the legal 
process shall not be created to displace the 
jurisdiction belonging to the ordinary courts or 
MXGLFLDO�WULEXQDOV��

���� 7KH� SULQFLSOH� RI� WKH� LQGHSHQGHQFH� RI� WKH�
judiciary entitles and requires the judiciary to 
ensure that judicial proceedings are conducted 

fairly and that the rights of the parties  
DUH�UHVSHFWHG��

���� ,W�LV�WKH�GXW\�RI�HDFK�0HPEHU�6WDWH�WR�SURYLGH�
adequate resources to enable the judiciary to 
SURSHUO\�SHUIRUP�LWV�IXQFWLRQV��

Freedom of expression and association 

���� ,Q� DFFRUGDQFH�ZLWK� WKH�8QLYHUVDO�'HFODUDWLRQ�
of Human Rights, members of the judiciary 
are like other citizens entitled to freedom of 
expression, belief, association and assembly; 
provided, however, that in exercising such 
rights, judges shall always conduct themselves 
in such a manner as to preserve the dignity 
RI� WKHLU� RI¿FH� DQG� WKH� LPSDUWLDOLW\� DQG�
LQGHSHQGHQFH�RI�WKH�MXGLFLDU\��

��� -XGJHV� VKDOO� EH� IUHH� WR� IRUP� DQG� MRLQ�
associations of judges or other organizations 
to represent their interests, to promote their 
professional training and to protect their 
MXGLFLDO�LQGHSHQGHQFH��

4XDOL¿FDWLRQV��VHOHFWLRQ�DQG�WUDLQLQJ�

�����3HUVRQV� VHOHFWHG� IRU� MXGLFLDO� RI¿FH� VKDOO�
be individuals of integrity and ability with 
DSSURSULDWH� WUDLQLQJ� RU� TXDOL¿FDWLRQV� LQ�
ODZ�� $Q\� PHWKRG� RI� MXGLFLDO� VHOHFWLRQ� VKDOO�
safeguard against judicial appointments for 
LPSURSHU�PRWLYHV�� ,Q� WKH� VHOHFWLRQ� RI� MXGJHV��
there shall be no discrimination against a person 
on the grounds of race, colour, sex, religion, 
political or other opinion, national or social 
origin, property, birth or status, except that a 
UHTXLUHPHQW��WKDW�D�FDQGLGDWH�IRU�MXGLFLDO�RI¿FH�
must be a national of the country concerned, 
VKDOO�QRW�EH�FRQVLGHUHG�GLVFULPLQDWRU\��

Conditions of service and tenure 

�����7KH�WHUP�RI�RI¿FH�RI�MXGJHV��WKHLU�LQGHSHQGHQFH��
security, adequate remuneration, conditions 
of service, pensions and the age of retirement 
VKDOO�EH�DGHTXDWHO\�VHFXUHG�E\�ODZ��

�����-XGJHV�� ZKHWKHU� DSSRLQWHG� RU� HOHFWHG�� VKDOO�
have guaranteed tenure until a mandatory 
retirement age or the expiry of their term of 
RI¿FH��ZKHUH�VXFK�H[LVWV��

�����3URPRWLRQ�RI� MXGJHV��ZKHUHYHU�VXFK�D�V\VWHP�
exists, should be based on objective factors, in 
SDUWLFXODU�DELOLW\��LQWHJULW\�DQG�H[SHULHQFH��

�����7KH� DVVLJQPHQW� RI� FDVHV� WR� MXGJHV�ZLWKLQ� WKH�
court to which they belong is an internal matter 
RI�MXGLFLDO�DGPLQLVWUDWLRQ��

Professional secrecy and immunity 

���� 7KH� MXGLFLDU\� VKDOO� EH� ERXQG� E\� SURIHVVLRQDO�
secrecy with regard to their deliberations and to 
FRQ¿GHQWLDO�LQIRUPDWLRQ�DFTXLUHG�LQ�WKH�FRXUVH�
of their duties other than in public proceedings, 
and shall not be compelled to testify on  
VXFK�PDWWHUV��

�����:LWKRXW�SUHMXGLFH�WR�DQ\�GLVFLSOLQDU\�SURFHGXUH�
or to any right of appeal or to compensation 
from the State, in accordance with national 
law, judges should enjoy personal immunity 
from civil suits for monetary damages for 
improper acts or omissions in the exercise of 
WKHLU�MXGLFLDO�IXQFWLRQV��

Discipline, suspension and removal 

����$�FKDUJH�RU�FRPSODLQW�PDGH�DJDLQVW�D�MXGJH�LQ�
his/her judicial and professional capacity shall 
be processed expeditiously and fairly under an 
DSSURSULDWH� SURFHGXUH�� 7KH� MXGJH� VKDOO� KDYH�
WKH� ULJKW� WR� D� IDLU� KHDULQJ�� 7KH� H[DPLQDWLRQ�
of the matter at its initial stage shall be kept 
FRQ¿GHQWLDO�� XQOHVV� RWKHUZLVH� UHTXHVWHG� E\� 
WKH�MXGJH��

�����-XGJHV�VKDOO�EH�VXEMHFW�WR�VXVSHQVLRQ�RU�UHPRYDO�
only for reasons of incapacity or behaviour that 
UHQGHUV�WKHP�XQ¿W�WR�GLVFKDUJH�WKHLU�GXWLHV��

�����$OO� GLVFLSOLQDU\�� VXVSHQVLRQ� RU� UHPRYDO�
proceedings shall be determined in accordance 
ZLWK�HVWDEOLVKHG�VWDQGDUGV�RI�MXGLFLDO�FRQGXFW��

�����'HFLVLRQV� LQ� GLVFLSOLQDU\�� VXVSHQVLRQ� RU�
removal proceedings should be subject to an 
LQGHSHQGHQW� UHYLHZ�� 7KLV� SULQFLSOH� PD\� QRW�
apply to the decisions of the highest court and 
those of the legislature in impeachment or 
VLPLODU�SURFHHGLQJV��

Basic Principles on the  
Independence of the Judiciary
$GRSWHG�E\�WKH�6HYHQWK�8QLWHG�1DWLRQV�&RQJUHVV�RQ�WKH�3UHYHQWLRQ�RI�&ULPH� 

and the Treatment of Offenders held at Milan from 26 August to  
��6HSWHPEHU������DQG�HQGRUVHG�E\�*HQHUDO�$VVHPEO\�UHVROXWLRQV�������RI� 

���1RYHPEHU������DQG��������RI����'HFHPEHU�����

Chief Justice Godfrey Chidyausiku

&KLHI�6XSHULQWHQGHQW��1HZEHUW�6DXQ\DPD�JLYLQJ�GLUHFWLRQV�WR�SROLFH�RI¿FHUV�GXULQJ�D�GHPRQVWUDWLRQ�DW�6RXWK�$IULFDQ�HPEDVV\


